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CRIMINAL PROPERTY CONFISCATION BILL 2000 
Second Reading 

Resumed from 17 August. 

MR BROWN (Bassendean) [3.57 pm]:  The publicity about this Bill has focused on the drug trade.  However, 
this Bill is not limited to that matter but has much wider application; that is, it allows the Director of Public 
Prosecutions, through application to the court, to seize assets of any description from persons who have gained 
those assets as a result of engaging in criminal activities.  I am somewhat disappointed that the Minister for 
Police is not in the Chamber; I am told he has ducked out for a few minutes.  I had hoped to raise with the 
minister some issues about how the Bill will operate in practice, and I hope the minister will be able to give 
some explanation when he has the opportunity of reading Hansard. 

One matter that is constantly drawn to my attention, and that I then draw to the attention of the local police, 
concerns what may loosely be described as “drug houses” in my electorate.  The community has reasonable 
grounds to suspect the occupants of these houses are involved in the illegal drug trade. 

People see a number of telltale signs, one of which is the arrival and departure at all times of the day and night of 
many unrelated people who stay for only a few minutes and then depart.  It appears to onlookers that they are not 
making a social visit to the people in the house, but are visiting for the purpose of making a transaction of some 
description.  The other factor that distinguishes those houses from family businesses run from home is the 
absence of a permit from the local authority.  In many instances, local authorities are reluctant to issue licence 
approvals for businesses run from home if it will involve a considerable number of people visiting the house and 
interfering with the quiet enjoyment of the neighbourhood by other people.  The lack of licensing approval from 
the local authorities for a house that is regularly visited for short periods by an inordinate number of callers 
enables residents to detect illegal operations.  Such instances have been raised with me on a number of separate 
occasions, and I have raised the matter with the local police and with senior officers in the Police Service.  On 
one occasion some time ago, a constituent who noticed considerable activity at a house nearby reported the 
matter to the police.  The police responded by asking the person who reported the matter to agree to a police 
surveillance team using his premises to film and seek evidence of drug trafficking.  That person agreed, and the 
police took up occupancy in the house - obviously surreptitiously - and recorded a number of transactions.  
However, it was a considerable time before any action was taken over the evidence that was gathered by the 
police.  It was out of frustration at the lack of action by the police and the fact that the trade was still flourishing 
at the house nearby that this person approached me and reported that these operations had taken place.  He 
wanted to know whether any charges would be laid, because of the inordinate time that had elapsed since the 
film had been taken.  When I inquired into the matter I found that the squad of officers that had been involved in 
the surveillance activities and had obtained evidence from those activities had taken no further action because it 
had been moved to other duties.  The squad had been moved from drug surveillance duties to surveillance of 
striking waterside workers at the Fremantle port.  In determining the most important issue in the allocation of 
police resources, the view of the then Commissioner of Police, the Premier and the then Minister for Transport - 
documents have already been made available that indicate their involvement - was that police resources would 
be better used in an industrial dispute at the Fremantle waterfront rather than in the detection and prosecution of 
drug traffickers. 

This Bill will be passed by the Parliament with the support of the Opposition.  However, we do so with 
considerable caution.  Given the Government’s past history, I wonder whether much action will be taken.  In 
particular, I refer to the decision to involve police resources in an industrial dispute rather than direct them to the 
area of drug trafficking.  The Government gave priority to the use of police resources in that industrial dispute.  
The value system exercised by the former Commissioner of Police, the Premier and the then Minister for 
Transport was wrong in that instance.  If the Government were serious about the drug trade, the squad that was 
carrying out that work would have been left to lay the appropriate charges.  Instead, the squad was diverted from 
an incident in which people were plying the drug trade and, as a result, drug traffickers were not prosecuted at 
the earliest opportunity.   

The other matter that arises with drug houses concerns the exasperation that police have often expressed to me in 
obtaining the level of evidence necessary to prosecute those involved in the keeping of these drug houses.  
People have been extremely clever and when the police carry out a raid and conduct a thorough search of the 
premises there is nothing to be found.  This legislation suggests a way by which the police may seek to overcome 
the cleverness of the criminal element.  The police may report to the Director of Public Prosecutions that a drug 
house is operating in an area and the DPP may then examine the financial records of the occupants of the house 
to determine the degree to which those people have an income which is not derived from legitimate sources.  I 
am particularly hopeful to find out from this debate - because I intend to publish the information - the degree to 
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which the Director of Public Prosecutions can receive information of this nature from the community.  I want to 
be able to inform members of the community that if they believe these activities are occurring they should report 
them not only to the police but also to the Director of Public Prosecutions.  In that way, the alternative process 
may be undertaken by the DPP, who can investigate the wealth of people involved in drug houses to determine 
whether action under this legislation should be taken against those people.  I hope the minister has heard that and 
will respond in this debate.  If the minister does not respond in this debate I will be forced to raise the matter in 
the consideration in detail stage until I get an answer.   

The provisions of the Bill go much further than simply the drug trade or people involved within it.  It relates to 
any criminal offence, regardless of whether it is against Western Australian legislation, federal legislation or an 
Act of another State.  I am keen to raise matters in that regard.  One matter relates to motor vehicle theft, which 
is a key issue of public concern in Western Australia.  Despite the efforts of a number of people involved in the 
motor vehicle wrecking industry to tighten up the processes, the matter has languished with no action being 
taken.  As the Deputy Speaker would know, provisions exist under the Motor Vehicle Dealers Act for motor 
vehicle dealers to be registered or licensed.  A person cannot operate a motor vehicle dealership without a 
licence.  That dealership licence is required to operate a wrecking business.  Vehicle wreckers must be licensed 
to operate legally under the Motor Vehicle Dealers Act.  However, no action has been taken to track down those 
people who are not licensed and to enforce the provisions of the Act.  The effort of the Ministry of Fair Trading 
is focused on following up those people who are licensed to ensure they abide by the Act; however, no action is 
taken to detect those people who are operating as unlicensed operators.  Some unlicensed operators operate in 
the motor vehicle wrecking industry contrary to the Motor Vehicle Dealers Act, and that is not a criminal 
offence.  However, it is equally true that some people are operating without a licence and are involved in the 
criminal activity of car theft.  We know that because of the number of cars that disappear in this State and are not 
found.  The way in which we tidy up this industry and combat car theft as a major issue in this industry is by 
making sure that when vehicles are sold they go to licensed wreckers, which are monitored.  The other way is to 
ensure that vehicle wrecks are not sold with compliance plates.  Members would understand that if wrecks are 
sold with compliance plates it is a very easy process to swap the compliance plates from a damaged vehicle to a 
good vehicle and put a decent vehicle back on the road.  I have recently taken up that matter with the Insurance 
Council of Australia and a number of major insurers that do not remove the compliance plates from the wrecks 
they sell.  A wreck that is sold with compliance plates fetches a higher price.  People involved in illegal activities 
who buy a wreck and swap the compliance plates will obviously pay a lot more for that wreck than if they were a 
licensed operator that has both the police and Ministry of Fair Trading making checks on him.  I have raised this 
matter with the Insurance Council of Australia and a couple of the major insurers to see whether, as a matter of 
policy and as a crime prevention initiative, they will remove the compliance plates from the vehicles they are 
selling as wrecks and take the loss to minimise the trade in stolen vehicles.  We had a meeting a short time ago 
with one of the assistant commissioners of Police, who stated that the police are hampered because they see a 
vehicle of such and such a make and type and then find that that vehicle does not exist on the police registration 
records.  I raise that in the context of this debate because this Act of Parliament will enable the authorities to get 
at bank records and financial transactions.   

Those records will reveal whether people are regularly purchasing wrecks containing compliance plates.  It will 
enable the authorities to follow the processes through to the end, to detect people who are involved in illegal 
activities and to confiscate the profits made from that trade.  This illegal trade is covered both by the police as a 
criminal activity and the Ministry of Fair Trading, which is concerned about the licensing of motor vehicle 
dealers and trading of non-licensed dealers.  Anyone can open a motor vehicle dealership or wrecking yard if 
they obtain a licence.  If someone does not want to apply for a licence, he should not be in the business, because 
once he gets the licence he is required to operate a legitimate business.  I am raising this matter here because, as 
a major area of concern to the community, motor vehicle theft can be dealt with pursuant to this Bill if there is 
the will to do so. 

As I said, this Bill has a wide application; it applies to criminal activities irrespective of whether they involve 
state or commonwealth legislation.  I refer particularly to the commonwealth legislation.  The minister will know 
that a considerable number of corporate offences are never investigated.  They are reported to the Australian 
Securities and Investments Commission, which constantly refuses to seek enforcement and prosecution. 

Mr Prince:  Without reflecting on your advocacies, I think Henry Bosch has said it better. 

Mr BROWN:  That is right.  ASIC refuses to take up issues on the basis it does not have the resources.  It claims 
to take up representative actions to establish the law so that others can prosecute similar cases at a much simpler 
level.  That is a cop out, although it is a fact.  A person came to me some time ago who was robbed due to a 
prospectus that was written incorrectly and contravened the Corporations Law requirements.  The person who 
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was duded took the matter to the Australian Securities Commission, but no action was taken.  We have seen that 
occur time and again.  It is a matter not only of enforcement but also of investigation.  

Does the Government have any intention of using this Bill to try to recoup some of those losses by taking action 
at a corporate level against the charlatans and thieves who have defrauded people or have used their positions of 
power and privilege to gain an advantage over ordinary Australians who do not have that capacity? 

Mr Prince:  It does not matter whether it is state or commonwealth law; if there is a prima facie case to prosecute 
people who have wealth beyond their means, this Bill will apply. 

Mr BROWN:  I know it can apply.  However, is there a will by the minister and the Attorney General to make it 
apply in this area? 

Mr Prince:  Yes.  It will clearly depend on the information and the evidence that flows.  Whether it flows through 
Crime Stoppers to the state police, the federal police or the National Crime Authority, or to the DPP directly or 
indirectly, it will be done.  However, the information obviously must be sufficient to invoke this legislation.  

Mr BROWN:  An article in the newspaper recently referred to the Police Service being unable to follow up fraud 
issues because it did not have the expertise or manpower to deal with the allegations of fraud or information 
placed with it.  The issues to which I am referring, will require the political will to follow them up because they 
will require additional resources.  In most instances, it would be beyond the capacity of a lay person to find all 
the information required to prosecute cases of that nature.  

Mr Prince:  It will depend on the case.  An example is the superannuation fund that appeared to be ripped off, 
according to an article on the front page of the newspaper.  We expect the auditors, accountants and others who 
uncover these issues to provide fairly exhaustive information to the fraud squad, because that is their job.  In 
fact, that was done in that case.  In instances involving corporate business having a regulatory and policing role 
over corporate business - the audit function - we expect that information to flow.  However, you are right about 
individuals who do not have those means.  They will have to show an investigative agency that they have a real 
cause for complaint so an investigative agency can take it up.  It will vary from case to case, but there will be no 
lack of will. 

Mr BROWN:   Will that also apply to motor vehicle theft?  

Mr Prince:  I heard your earlier comments on motor vehicle theft.  I had a meeting last week with the RAC of 
WA, which is bringing in a new code to deal with compliance plates and the other issues you mentioned to 
ensure that the plates cannot be reused.  I have no doubt that it will apply to major insurers who have control 
over wrecks.  Across Australia an organisation to which I belong as a Minister for Police is trying to bring in 
uniform codes of conduct and law to deal with the problem you raised.  There is no lack of will on the part of 
this State.  There is not much point trying to do it here if it is not done Australia wide.  However, South Australia 
and Western Australia are leading the way.  

Mr BROWN:  Much more can be done.  As I read this legislation the insurers can disclose to the Ministry of Fair 
Trading the names and addresses of people who regularly buy wrecks.  The Ministry of Fair Trading can check 
whether those people are licensed motor vehicle dealers.  I may buy a number of P76 models so that I can use the 
parts to build or repair a car.  However, when the same telephone numbers are being used, or the same mobile 
telephone numbers are being used because the people are mobile operators, the Ministry of Fair Trading has no 
chance of tracking down people at that level.  However, they must pay for the wreck, so they are traceable 
through the insurer.  If the insurer is reluctant to disclose that information, this Bill provides the capacity to get 
it. 

Mr Prince:  You could be talking about someone who is simply defrauding the tax office.  They may be 
legitimately buying wrecks, rebuilding them and selling them, but not declaring the income to the tax office. 

Mr BROWN:  In that case, they would be operating as unlicensed motor vehicle dealers because, under the 
Motor Vehicle Dealers Act, they must be licensed to buy and sell vehicles for income. 

Mr Prince:  They are very difficult to prosecute. 

Mr BROWN:  That may be so, but those details can be obtained because they pay premium amounts for the 
wrecks as opposed to what is paid by the licensed dealers. 

Mr Prince:  I recall a prison officer who was done for it. 

Mr BROWN:  People in all sorts of occupations have been convicted of many things.  Even people in the noble 
legal profession have not been as pure as the driven snow. 

Mr Prince:  That is true.  I just said that I remembered one.  
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Mr BROWN:  I am saying that if these powers are to be provided in this Bill, I am keen to see them used to 
protect people who have been ripped off by the smarties.  I am keen to see them used to combat motor vehicle 
theft, particularly carried out by organised crime whereby compliance plates are swapped.  I am also keen to see 
them used in a corporate sense.  Companies are still accepting money for contracts while declaring that their 
subcontractors have completed contracts, but are not paying the subcontractors. 

Mr Prince:  I think that is a different problem. 

Mr BROWN:  It may well be, but there are a range of areas in which certainly corrupt, if not illegal, practices are 
occurring. 

Mr Prince:  I agree with you.   

Mr BROWN:  Honest, ordinary people both within and outside the business community are being ripped off by 
the smarties.  To the extent this Bill is used to prosecute people who wish to unreasonably take honestly-earned 
funds from ordinary Australians, it will produce a positive result. 

MR WIESE (Wagin) [4.26 pm]:  The member for Fremantle, who spoke two and a half weeks ago, covered the 
detail and the operation of the Bill extremely well.  According to what has been circulated publicly, the intent of 
the legislation is to attack the drug barons and the heads of organised crime, who appear to have been 
untouchable under our existing legislation.  In many cases they have been able to hide their operations behind 
legitimate shells.  The drug organisations have been able to put substantial distance between themselves and the 
people on the streets who sell the drugs.  The heads of these organised crime syndicates and of the drug 
organisations have been untouchable.  It was initially intended that this legislation would be used to attack those 
people in the best possible way; that is, by removing from them wealth they have gained from involvement in 
criminal activities.  To that extent, I fully support the intent of the Bill, especially in relation to drugs and 
organised crime.  

During my final months as Minister for Police I was aware that legislation of this type was operating 
successfully in some of the States in the United States.  A process was implemented to find out how it was 
operating and how successful it was.  I was unable to follow that through, but obviously the people who have 
succeeded me did so.  This legislation before the Parliament today has resulted from that action.  I commend 
those people for it.  

The first and major problem I have with this legislation is that, although it deals with the wealth of people 
involved in criminal activity, it takes no account of the persons from whom some of the wealth has come; that is, 
the victims of crime. 

Nowhere in this legislation is there any attempt to take account of those victims of crime who at the end of the 
day are the source of the majority of the wealth of those criminals.  Those people are really affected, yet there is 
no attempt in this legislation to deal with them.  This legislation will remove from the criminals the wealth that 
they have gained from the victims and transfer it to the State. 

Before I go too far down this course, I need to put before the House the fact that I may be a victim of crime.  I 
am sure many members in this House are aware that a substantial number of charges have been laid against 
persons relating to alleged offences committed against my farming property.  It may be said that I have a 
declarable interest in this legislation.  I do not intend to expand on the allegations because the matters are sub 
judice.  However, I discussed my concerns about my position initially with the Speaker, who referred me to the 
Clerk, with whom I discussed the issues.  I also discussed the intent of my amendments.  It has been indicated to 
me that I do not have a direct financial interest in the results of my amendments.  Were my amendments to be 
successful, any interest I might have would be the same as every other victim of crime in this State.  I am 
embarrassed to be in the situation but it does not in any way deflect from my very strong belief that the 
legislation, as well as doing what it does do, must also take into account the victims of the activities of the 
criminals at whom this legislation is directed. 

This legislation is about confiscating from criminals property and unexplained wealth which has presumably 
been obtained by criminal activities, and passing them to the State.  That is an area of concern because, as I have 
said, that wealth and property belonged to the victims of those criminal activities.  Those people are totally 
ignored by this legislation.  The legislation does not recognise their existence or their rights.  We have an 
enormous opportunity with this legislation to take account of them and to provide that some of the wealth that is 
confiscated shall be returned to the victims.  My amendments will be directed towards that cause. 

It is absolutely untenable that the losses that victims of crimes have suffered should be transferred directly to the 
State without those victims of crime having an opportunity of making their case before the court which will deal 
with cases under the confiscation of profits of crime legislation.  It is untenable that the victims will not have an 
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opportunity of making their cases for compensation before any of the funds flow to the Crown.  It is no good the 
Government or the Attorney General saying that those persons will have a civil remedy.  The reality is that most 
victims cannot afford to take a civil remedy; it is impractical for them to show to the court the direct link 
between the accumulated wealth of criminals and the losses they have suffered.  If this legislation is successful, 
in many cases the property, profits and moneys will already have been confiscated and it will be too late for the 
victims to take civil remedies to try to recover those funds.  That is obscene.  The legislation must provide the 
victims of crime with appropriate compensation for their losses from the funds that have been confiscated.  That 
is the intent of my amendments and that is the real problem I have with the legislation as it stands. 

The end result of the House passing my amendments will be exactly what this legislation sets out to achieve; that 
is, it will remove from the criminals any wealth and property that they have accumulated and use it to 
compensate the victims, and anything left over will be transferred to the State.  We must take that direction with 
this legislation, and that is the purpose of my amendments. 

Many of these issues have been brought to the attention of the Attorney General and our party room.  The only 
consideration that has been given to my proposals at this stage is that some minor changes have been made to 
clause 131(2), which deals with payments out of the confiscation proceeds account, which is the account in 
which confiscated funds will end up as a result of this legislation.  It has been agreed that some of these funds 
will be able to be used at the whim of the Attorney General, because the Attorney General makes decisions 
under the provisions of this Bill.  The Attorney General will have the power to allow victims of crime to access 
some of the funds to take a civil action.  As I have said before, that is too little, too late; it is after the event.  The 
reality is that even with absolute funding of their cases from the confiscation proceeds account, most victims of 
crime will not be able to take a successful civil action.  I propose to give them first bite of the cherry, which is 
appropriate.  That is the intent of my amendments.  My amendments are aimed at recognising the losses suffered 
by the victims of crime and allowing the courts to compensate them for their losses before the confiscated funds 
are passed to the Crown.  This legislation will pass the proceeds from the victims of crime directly to the State, 
the Police Service or wherever the Attorney General ultimately decides he will allow those funds to go, and that 
is obscene. 

I have put on the Notice Paper other amendments that cover a couple of other areas.  As the member for 
Fremantle indicated, this legislation goes much further than any legislation previously put in place in Australia.  
He referred to legislation in New South Wales which is triggered by any offence with a penalty of five years’ 
imprisonment, or more.  The legislation before the House provides that a maximum penalty of two years’ 
imprisonment, or more, is the level of offence at which the legislation can operate.  I believe that refers to 
virtually any offence.  That is why I want to change the two years’ imprisonment to five years’ imprisonment.  
We must get back to the original intent of the legislation; that is, to target the heads of criminal syndicates and 
the drug barons who have previously foiled any attempts to bring them to book.  This legislation goes far further 
than that and will potentially affect anyone involved in a minor criminal activity.  Prostitution is a good example.  
The legislation will target victims, which is what the majority of those girls are.  They are victims of the system, 
of the men who use them and of the drug barons and pushers.  That is why they work in that industry.  The 
legislation will touch everybody.  The original intent of the legislation has been long forgotten.  I predict that this 
legislation will not be used against the drug barons, heads of crime or major fraudsters but will be used against 
the lesser criminals, because it will be easier to prove a case against them for confiscation than to take them to a 
court, get them convicted and punish them.  This legislation will be used to confiscate all of their funds and 
profits rather than take them to court. 

I also propose the deletion of a particularly obnoxious clause, clause 140, which will allow a minister or the 
Government by regulation to gazette any offence that they want to be taken in by this legislation.  That is an 
inappropriate way to use the powers of regulation.  It will allow the minister or the Government to put in place 
by regulation something that should be done by the passage of a Bill through this place to amend the Act.  It is 
totally inappropriate to allow the Government to expand the strong powers in this legislation to confiscate a 
person’s property and possessions, with minimal evidentiary requirements, by way of regulation rather than by 
requiring the minister of the day to bring an amending Bill before the Parliament.  I believe that must never be 
done.  This House must absolutely reject any provision that would allow for legislation of this sort to be 
expanded by way of regulation without any reference to this Parliament.  It is an absolutely obnoxious use of the 
power of regulation.  I am appalled that a minister of this Government could bring that sort of proposal into the 
House. 

Another amendment in my name will delete any power in this legislation for the authorities to act on hearsay 
evidence.  I think that is abhorrent, as are other issues in the legislation on which I will touch.  To allow people 
to rely on hearsay evidence - something that has never previously been allowed in this State, or perhaps even in 
Australia - is absolutely appalling.  Under no circumstance should people be able to act on hearsay evidence, let 
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alone under the powers proposed in this legislation.  That is appalling and should not be done; and I hope the 
House will support my amendment to remove that from this legislation.  

The Bill contains a raft of other proposals that should cause every member of this House to cringe.  They are 
extraordinary proposals.  It is terrific to justify the purpose of the Bill on the basis that we are targeting drug 
barons and major crime figures, but it goes beyond that.  It may affect virtually anyone in the community, 
because very few people can truthfully say that they have never done anything wrong, such as defraud the 
Australian Tax Office by submitting a false return, which may trigger a sentence of more than two years’ 
imprisonment.  Given that, this legislation may impact on virtually everyone in our community.   

If enacted, this Bill will give the police powers to stop, search and detain without a warrant, and to compel 
access to every or any asset a person may have, again without a warrant.  The legislation imposes major penalties 
for non-compliance; that is, a fine of $100 000 or five years’ imprisonment if a person fails to act as a police 
officer requires, even though that officer is exercising that power without a warrant.  That is an appalling power 
to include in legislation.  It should not be done and it should be abhorred by every member of this House.   

The legislation removes the age-old protection of professional privilege between a lawyer or an accountant and 
his or her client.  A case could be made for that if we were dealing with drug barons, but we must bear in mind 
that this legislation goes beyond that.  It sets a precedent in law that I guarantee will be used time and again as an 
excuse to whittle down the longstanding legislative protections available to the citizens of this State.  It is 
interesting that no-one in the media has picked up on this issue.  Members of the media have often called upon 
privilege to protect sources.  This legislation opens the door to go behind those protections.  What will be next?  
Will we remove the protection that doctors have with regard to patients or that the clergy have with regard to the 
people they serve?  When we whittle away those basic, longstanding protections in the law, those possibilities 
open up.  The House should be very careful about going down that path.   

This Bill totally rejects a concept that has been part of our legislation for a long time; that is, that a person must 
be found guilty beyond all reasonable doubt.  In fact, it adopts the lowest possible level of proof one could 
imagine:  It is “more likely than not” that the person is guilty.  Is any member happy with that change?  If 
members are not happy, they should stand up and say so no matter on which side of the Chamber they sit.  I am 
calling on all members, because we are all part of this process.  A number of members are lawyers, who I 
understand take an oath to uphold the laws of this country.  However, it appears that many of those members 
intend to support this legislation.  I ask each member to examine his or her conscience and to think long and hard 
about what this legislation will do.  

The legislation proposes to reverse the onus of proof that has been a cornerstone of our legal system for 
centuries.  A citizen has always been presumed innocent until proven guilty.  As a result of the passage of this 
legislation, all assets will be presumed to have been unlawfully acquired and the accused will be required to 
prove otherwise.  Again, that is a huge change to what has been a cornerstone of our society and a major source 
of protection for the citizens of this country.  The legislation will allow the authorities to enforce some 
extraordinary measures even when a conviction has not been obtained and, in some cases, without charges 
having been laid.  That is an extraordinary power and precedent to make available for some Government to use 
in the future.   

The legislation will also provide extraordinary powers of retrospectivity.  It will allow the authorities to 
confiscate assets that may have been accumulated or left to a person in a will 40 or 50 years ago.  Those assets 
will be vulnerable to attack if this legislation is enacted.  If it is passed, the legislation will also override the 
Spent Convictions Act.  As Chairman of the Joint Standing Committee on Delegated Legislation I have voiced 
my concerns about the spent convictions legislation and the way it has been used.  Those measures should be 
implemented using Acts of Parliament.  That is happening in this case, but this legislation will override what has 
been put in place previously.  

The legislation will also allow for the abandonment of mortgage arrangements that have been the sacrosanct 
security of lenders for centuries.  It will throw that concept out the door because it will enable property to be 
removed from any such arrangement; that is, a mortgagor will have no call against the property concerned.  The 
concept of a mortgage as it has previously existed will be thrown out.  What will happen to the unsuspecting 
person who has lent money with first-mortgage security believing that the loan is protected?  If the mortgagee 
has a criminal record or background, or has been involved in any way in criminal activity, the mortgage could 
become null and void.  The same applies to banks or any other financial institutions that until now have been 
able to use first-mortgage status as protection.  What sort of precedent are we establishing?   

These questions should be of enormous concern to every member of this Parliament.  I have not attempted to 
amend many of these provisions because they form the cornerstones of the Bill.  To attempt to amend them 
would be to tear the legislation apart, and that is not practicable.  I hope some members have enough gumption 
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and respect for the precedent of law and the protections that the legislation of this country has given its citizens 
for centuries to reject this Bill.  We should not throw those concepts out the door and set a precedent by passing 
this legislation.  I guarantee that it will be used to enact other legislation that abandons these longstanding 
principles of law that are the cornerstones of our legislative system.  

Whatever they do, members should at least think about the victims of crime.  In the majority of cases, the 
proceeds of criminal activities confiscated as a result of the passage of this legislation will have come from the 
victims.  I am sure that enough members support this legislation for it to be passed.  Accordingly, we should try 
to provide an avenue for victims to access those confiscated profits before they are handed over to the State.  
That is the intent of my amendments.  I do not claim to be a lawyer or a parliamentary draftsman, so there may 
be some weaknesses in my amendments.  However, the concept behind them is so important that this House 
should call upon the Government to revisit the legislation with a view at least to taking account of the victims.  
The House should also consider the precedents it is abandoning and establishing and revisit this legislation to 
ensure that that does not happen.   

MR PENDAL (South Perth) [4.57 pm]:  Since the Bill has been before the House I have been away on sick 
leave and not able to give it the attention I would otherwise have given it.  Therefore, my remarks will be brief.  

This is one of the most obnoxious pieces of legislation that I have seen introduced in the Parliament in many 
years.  It appears to be a piece of legislation about which the Government is not serious and which is not 
intended to be passed but is intended to show just how hairy-chested the Government is in the lead-up to a state 
election.  That assessment is supported by the fact that when we resumed the debate today after a five or six 
week recess, we were confronted with about 18 pages of amendments and told that consequential legislation will 
be necessary to make any sense of what this Bill seeks to do.  That smacks of a measure that has been rushed 
into the House without any serious or substantial examination of the principles that we would be trampling upon 
were we to pass it.  I understand that only two jurisdictions in the world have permitted confiscation of assets 
without criminal conviction.  Strangely enough, one is the United States and the other is the Republic of Ireland.  
Both are civilised societies that should know better.  The passage of this legislation will bring no-one any credit.  
I doubt very much that it will bring to justice any person who otherwise could not have been brought to justice 
with more diligent police work and more resources.   

The member for Wagin is on the right track, but I am inclined to think the Bill is unamendable.  It is essentially 
an obnoxious and evil piece of legislation which tramples upon  a host of rights that are entrenched in the statute 
books not for the protection of the Mr Bigs and the crooks, but for the protection of ordinary Western 
Australians who will fall foul of this legislation.  I remind the House of the thin end of the wedge principle.   

Approximately 12 months ago I brought to the attention of the House the process by which the Department of 
Family and Children’s Services was effectively convicting people of paedophilic offences without going to the 
courts.  I raised it in this House and said that the department was doing that by sending a letter – a tangible 
communication – to a prospective employer in which, for example, it would state that the charges against the 
person had been substantiated.  The question I raised then was:  Substantiated by whom?  The charges were 
substantiated not by a court of law, but by an administrative process that was as obnoxious in those protocols as 
it is in the provisions in this legislation.   

If we can justify in this Bill the removal of hard-won, serious restraints on the law for the protection of ordinary 
decent citizens, we can justify legislation of almost any description whatsoever.  I draw members’ attention to 
the way in which apartheid was entrenched into the law and into the mind-set and emotions of the people in 
South Africa.  The way in which legislation was introduced in the early 1950s makes me think we have learnt no 
lessons in the past 50 years.  In other words, that country determined that blackness was an evil.  We see the drug 
trade as an evil.  In our case, we are right.  However, the people and parliamentarians of South Africa made 
something evil into something that was superficially good by beginning to take away some of those serious and 
hard-won rights that should never have been interfered with.  This is nothing other than the product of 
ideologues who do not understand the way in which evil is permitted to corrupt our system.  Everyone in the 
House will agree that serious action must be taken against people who destroy the lives of other people through 
the drug trade.  However, there are many other ways in which we should demonstrate our seriousness. 

Only a year ago I introduced a Bill that gave police immunity from civil prosecution and protection against 
people regarded as the Mr Bigs in crime.  To the Government’s credit, six weeks later it introduced a Bill to do 
precisely the same thing.  The Government’s Bill was passed and, therefore, the spirit of what I sought to do was 
achieved.   

Mr Prince:  And you were acknowledged. 
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Mr PENDAL:  The Minister for Police was generous enough to do that and I acknowledged that generosity in 
this House.  That Bill hung around the legislative corridors of this place for 18 years of successive Governments, 
and it was directed almost entirely at those wealthy and influential people - small in number - who could use 
their wealth and power to intimidate and frighten ordinary police officers.  However, it took 18 years to achieve 
that.  If we were serious, it would not have taken anything like that length of time.  During that time five or six 
Governments came and went in Western Australia.   

All members should take a cold shower and then read the amendments proposed by the member for Wagin.  
Even at that point, we should be honest with ourselves and the rest of society and acknowledge that even the 
good intentions of the member for Wagin are not good enough to turn a sow’s ear into a silk purse.  That is what 
we are confronted with.  We should leave the Bill and the amendments where they are.  We should come back 
with fresh minds and, in a bipartisan spirit, achieve the result we want, but in a way that will not open the door to 
abuse against ordinary and decent people in the years ahead. 

It could be said that people can exaggerate the intentions and deficiencies of the Bill.  That is not possible.  It is 
obnoxious from every which way.  The intention of clamping down in a serious way on people with unexplained 
wealth is probably an excellent intention.  However, I warn members that this is not the way to achieve it.  No-
one will thank us in five, 10 or 15 years if we are part of a process which puts into law something as evil and 
obnoxious as this at the expense of other hard-won principles.  It is best to let the Bill stand as it is, to go into 
recess, to prorogue the Parliament and to tackle the matter in a new environment in a serious way, and not in a 
way that will cause more problems than it will solve.  I oppose the Bill. 

MS ANWYL (Kalgoorlie) [5.08 pm]:  I will first make general comments, and then specific comments on the 
clauses of the Bill.  When I stand here as a legislator, I often wonder how many members in this place have read 
the legislation being debated.  In my opinion quite a few members of this House have not read this legislation.  I 
heard most of the comments made by the member for Wagin, and I was interested to hear from him as a former 
Minister for Police for four years.  Although I am not clear about the position of his fellow National Party 
members in relation to the legislation and whether they share his views, I compliment him.  He is well respected 
in this Parliament because he puts a lot of effort into his involvement in standing committees, many of which 
consider legislation in detail.  In the time I have been a member of this place, he is one of the few members who 
has frequently made considered contributions to debates, whether that be on standing committee reports or the 
type of debate in which he has just participated.  In the time I have been a member I have noticed that not too 
many members on the government side contribute to debates. 

Mr Wiese:  Let me hasten to assure you that my National Party colleagues are not going the same way as I am.  I 
am a voice in the wilderness. 

Mr Prince:  A respected iconoclast. 

Mr Pendal:  You know what happened to John the Baptist! 

Ms ANWYL:  I am conscious that my praise may not assist the member for Wagin in his venture, but I 
acknowledge the contribution he makes, particularly on standing committees. 

This legislation is a stunt by the Government.  I recall that prior to the long break government members were 
running around saying they had something that would fix the finance broker problem.  The lay members of the 
party were gleefully rubbing their hands together and telling us to just wait and see.  The lawyers in the party 
probably realised that the proposal was no solution to the finance broker problem.  The gleeful members of the 
Government, many of whom are in marginal electorates, recognised the pain the Government had caused and 
thought there was some panacea that would take the heat off the Government in relation to the finance brokers.  I 
was interested to see the legislation.  The Government introduced the Criminal Property Confiscation Bill, which 
I did not have a chance to read until the long break.  When I read it and saw how difficult it would be for it to 
operate effectively in this State, I realised that a significant number of backbenchers had been sucked in by a 
political stunt.  I do not know what was said in the party room.  This Bill will do absolutely nothing to take the 
heat off the Government and its backbenchers from the impact of the finance brokers’ activities, because it will 
do absolutely nothing to relieve the pain felt by so many elderly investors.  During today’s session of this 
Parliament we heard about the sham and whitewash of the Gunning inquiry, which was held up as a panacea for 
the problems of investors, most of whom are elderly, who have been robbed.  It is a complete nonsense to think 
the Government has a solution to the problem.  I recall the time when it was claimed on the front page of The 
West Australian that this legislation would provide assistance to investors who had been swindled.  At that time 
we did not know that the minister handling this Bill was up to his neck in the finance broker issue.  However, it 
will be interesting to see whether the Government continues the charade that somehow this legislation will assist 
elderly investors.  I do not think it will.   
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In relation to the non-conviction based forfeiture provisions, I state for the record of the House that this is not the 
first time these issues have been raised.  The Acting Speaker, Mr Baker, chaired the Select Committee into the 
Misuse of Drugs Act 1981, which issued an interim report in November 1997 containing specific 
recommendations on drug traffickers.  The term “drug traffickers” has a specific meaning under the Misuse of 
Drugs Act.  Most members of this Parliament probably do not realise that. 

Mr Prince:  No, they do not. 

Ms ANWYL:  It has a statutorily defined meaning and it does not mean the schoolchild who hands out cannabis 
to his schoolmates; it means a person who deals in large amounts of a prohibited substance and has been found 
guilty by a court.  Reversals of proof operate under the Misuse of Drugs Act, and they are sanctioned in some 
other areas of the law.  This legislation would do well if it focused on drug traffickers.  It does not do that.  It 
mentions them  because all their assets are deemed to have been collected as a proceed of crime.  In November 
1997 the Select Committee into the Misuse of Drugs Act 1981 made recommendations about the need for non-
conviction based forfeiture legislation to deal with drug traffickers.  New South Wales has had for some time 
legislation that enables the proceeds of crime to be confiscated without a conviction.  

Another member referred to Ireland and the United States.  New South Wales does have a form of this law, but it 
is restricted to a specified class of crime and does not include the common or garden-variety criminal.  Many 
people carry out petty amounts of drug trafficking, or even medium-level drug trafficking, to support their 
addictions.  However, significant drug trafficking is generally undertaken not by people who have addictions but 
by people who do it solely for greed and for purposes that are clearly evil and are regarded as such by our 
community. 

The committee made a raft of other recommendations that have not been taken up by the Government.  If the 
Government were serious about drug trafficking, organised crime or any of these matters, it would deal with the 
issue of police corruption.  I remind members of the evidence taken by the committee.  The committee took 
evidence from the then Director of Public Prosecutions, John McKechnie, now a Justice of the Supreme Court, 
who said that it is claimed repeatedly by people who are charged with drug offences that amounts of cash, drugs 
or other assets are removed from them.  He said - 

Regarding the drug squad and missing money, you often hear dealers allege that police have taken some 
of the money they found because they believed it would be confiscated anyway.  When the Director of 
Public Prosecutions was established everybody said that the DPP needed to be independent of the 
political process . . . One needs to be independent of the police because of the unanswered questions in 
these areas; that is, no satisfactory answers are given or you find out shortly before a trial that a 
telephone intercept or tape was made.  Therefore, one wonders whether it is incompetence, corruption 
or whatever.   

How can this legislation deal adequately with the proceeds of crime if it is alleged continually that individual 
police officers are pocketing those assets?  I am not suggesting for one moment that all police officers do that -  

Mr Prince:  If it is not valid, you ignore it.  

Ms ANWYL:  The minister has ignored the issue of police corruption.  That is clear.   

Mr Prince:  Rubbish!  You have no idea what you are saying.   

Ms ANWYL:  I have a very good idea of what I am saying.  For nearly two years I sat on a committee which 
heard evidence day in and day out about corruption issues which go to the heart of the apprehension of drug 
traffickers in this State.  I have no reason to change my mind after reading the Petrelis report and after talking to 
individual police officers, because the Government has not done anything effective to root out corruption in our 
State.  In my view, the Anti-Corruption Commission has not done that job.  The committee heard evidence about 
what has happened in New South Wales and made recommendations about the need for a Police Integrity 
Commission and some form of crimes commission.  The Acting Speaker, Mr Baker, was the chairman of that 
committee, which made 71 recommendations, many of which deal with these areas.   

The Government has plucked out this Bill because it thinks it may take some of the heat off the finance brokers’ 
scandal and has delivered to this Parliament legislation that is yet another dog’s breakfast.  We now have 16 
pages of amendments to this Bill.  One of those amendments removes the right to legal professional privilege.  
After a two-week recess, we have a piece of legislation -  

Mr Prince:  The amendments were on the Notice Paper before the break.   

Ms ANWYL:  I do not remember seeing them. 

Mr Prince:  They were there before the break. 
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Ms ANWYL:  After five weeks the minister still has not managed to get them into the Bill.  Is that right? 

Mr Prince:  We needed a motion of this House to do that.  We did not move it before we broke.  We debated the 
Bill in part and adjourned it.   

Mr Marlborough:  We debated it on the last day before we broke.   

Ms ANWYL:  The legislation came in on the last day, from my recollection. 

Mr Prince:  The amendments were on the Notice Paper a couple of weeks ago.   

Ms ANWYL:  I take that back.  I am prepared to accept that they were on the Notice Paper. 

Mr Prince:  I understand your sorrow. 

Ms ANWYL:  I am not apologising.  I am just withdrawing.  I find it bizarre that the necessary motion could not 
have been moved on another day.  I still do not understand why it had to be moved today. 

Mr Prince:  Because the Bill was coming on today, and it would have been appropriate to have the pro-forma 
Bill before the House, but unfortunately more amendments have come in.   

Ms ANWYL: The issue of corruption is a long way from being resolved in this State.   

Mr Prince:  It has nothing to do with the Bill. 

Ms ANWYL:  It has everything to do with the Bill, because the minister is promoting this Bill as enabling the 
State to garner the proceeds of crime.  The former Director of Public Prosecutions has said there are major 
problems with garnering the proceeds of crime and he does not know whether those problems are the result of 
incompetence, corruption or whatever.   

Mr Prince:  He is entitled to his opinion.  You do not need to agree with him. 

Ms ANWYL:  We know he is entitled to his opinion.  The fact is that he gave that evidence two and half years 
ago, and I cannot see that things have improved.   

If we asked the average person in the street what areas of the law should be subject to significant sanctions, 
particularly given the heroin overdose rate in the community, they would say drug trafficking.  That is the 
precedent that has been set in New South Wales, with some success.  However, we cannot deal with that issue 
unless we deal also with a range of other issues.  A significant issue is the information that comes to the police 
from would-be protected witnesses.  The recent report by Justice Wallwork into the Petrelis affair shows that we 
are a long way from resolving this issue and we cannot expect to make significant inroads into organised crime if 
we cannot protect informants, because they are significant sources of information.   

In August 1998, the select committee delivered its final report, which made specific findings, including non-
conviction-based forfeiture.  I have reservations about how this Bill will operate, particularly given that I have 
some legal training and some experience in representing people, some of whom have been found guilty and 
some of whom have been found not guilty.  This is not the only area of the law where there has been a change to 
the onus of proof.  However, this legislation is extremely general and will apply to everyone.  The Bill does 
contain a clause that relates to the type of offence.  The threshold that a person needs to get over is pretty basic, 
so it is probably wrong to use the example of a person who steals a garden gnome.  However, a person who 
steals a lot of garden gnomes from his neighbours probably will be covered by this legislation. 

Clause 5 deals with the jurisdiction of the Bill and states this Bill will apply whether the offence was committed 
in Western Australia or anywhere else in the world.  I do not know how that can be constitutional.   

Mr Prince:  What is wrong with that? 

Ms ANWYL:  The supposition in most legislation is that it applies only to offences that are committed within the 
jurisdiction in which that legislation is enacted.  Who drafted this Bill? 

Mr Prince:  The Government. 

Ms ANWYL:  The minister personally?   

Mr Prince:  Do not be silly.  Parliamentary counsel. 

Ms ANWYL:  Who gave the instructions? 

Mr Prince:  The Attorney General. 

Ms ANWYL:  These are all the Attorney’s bright ideas?   
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Mr Prince:  Are you saying that if someone committed an offence in Hong Kong and repatriated the wealth from 
that offence to Australia, we should not be able to touch that money?  That is utterly ridiculous. 

Ms ANWYL:  The Government is setting itself up to fail with this legislation.   

Mr Marlborough:  A few people on the Terrace will have problems. 

Mr Prince:  A few unions will have problems too.   

Ms ANWYL:  There may also be a few firms of solicitors in Albany and even some members of this Parliament 
who will have problems, if what we are hearing and reading about is correct.  The minister may fall into that boat 
too, as a result of some of the dealings of one of his business partners.  I am not sure what his relationship is to 
the minister. 

Mr Prince:  I doubt that very much. 

Ms ANWYL:  The minister can doubt that, but we do not know.  The minister will be the one who will need to 
prove -  

Mr Prince:  You do, if you want to read something and believe it. 

Ms ANWYL:  What am I to read? 

Mr Prince:  What has been in the press.  I have answered every question that has been asked of me, and more. 

Ms ANWYL:  Has everything I have read been reported accurately? 

Mr Prince:  No.  It has not all been reported accurately. 

Ms ANWYL:  It would be an unusual concession from the minister to say that everything had been reported 
accurately.  I thought the minister was about to volunteer something else for me to read that might have gotten 
him off the hook, because what I have read at the moment does suggest to me that the minister may fall within 
the province of this legislation.   

Mr Prince:  How? 

Ms ANWYL: I would not be at all surprised if the minister had some assets that could be looked at by the Police 
Service, because the breadth of this legislation is unbelievably wide.  The minister has had some business 
dealings with someone who may have committed an offence.  This legislation sets up all sorts of permutations 
and combinations, whether people have acted knowingly or unknowingly.  There may well be implications for 
the minister.  Who knows?  The minister’s superannuation may well be up for grabs by these elderly investors.   

Mr Prince:  Sorry?   

Ms ANWYL:  I am sure the minister will take the appropriate legal advice. 

Mr Prince:  If someone acquired an interest in a property by virtue of committing an illegal act, that property 
could be confiscated.  That could apply to anyone.   

Ms ANWYL:  I want to deal further with the jurisdictional provision.  I thought the minister would be content to 
cut his teeth on dealing with offences that are committed in Western Australia and assets that are held in Western 
Australia, but no; he wants to take on the whole world in this piece of legislation. 

Clause 7 provides for automatic confiscation of frozen property if an objection is not filed within 28 days.  
People who live in the country know all about 28-day time limits.  We know all about the difficulties of getting 
legal advice.  People in the remote areas of the State who work long shifts of up to six weeks in the mining 
industry know all about 28-day limits and how difficult it can be to go to the appropriate court to have 
documents filed.  I can envisage a bloke returning from shift work in Telfer to find that half of his home has 
gone!  That is an indication of the sorts of ridiculous provisions in this legislation. 

Clause 8 deals with drug trafficker’s property.  The words “drug trafficker” have a significant meaning within 
the criminal law.  However, this legislation refers to all the property that the person owned or effectively 
controlled - whatever that may mean; and that can be construed widely - and all property that the person gave 
away at any time can be confiscated.  That will be interesting.   

Clause 11 deals with applications for unexplained wealth declarations and provides that the Director of Public 
Prosecutions may apply to the court for an unexplained wealth declaration against a person.  At least in this case, 
unlike the 28-day freezing order where a person may come home from his shift to find his property has gone, a 
person will get some notice that a declaration has been applied for.  This is the “more likely than not” test.  Is 
there a case precedent definition of what “more likely than not” means?  

Mr Prince:  Have a look at Dominion Law Reports.   
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Ms ANWYL:  They are not widely used in courts in Western Australia.  Is the best authority the Minister for 
Police can cite Dominion Law Reports? 

Mr Prince:  The RICO legislation has been in existence since the early 1970s in the United States and has been 
reported extensively.  Go look it up.   

Ms ANWYL:  It is not a term that is in operation in the courts in this State.  

Mr Prince:  Look at New South Wales 

Ms ANWYL:  The minister is agreeing with me:  It is not a term used in this State.  It has a fairly wide 
application if it relates to unexplained wealth that is more likely than not to be the proceeds of crime.  We see an 
easy threshold for the Director of Public Prosecutions to hurdle to have this order made.  The real issue comes 
back to whom these applications will be made against.   

Mr Marlborough:  He told you; it is the unions.   

Ms ANWYL:  I can see how the Cabinet would have rubbed its hands in glee over that.  We have also been told 
that in a big way the Bill will be used to benefit the elderly investors who have been robbed through the finance 
broking scandal.  We may be able to help those people.  I hope the Bill will be used against serious criminals and 
organised crime.  That will depend largely on the discretion of the Police Service, because the DPP does not 
conduct this sort of investigation.  That office is up to its neck trying to handle criminal prosecutions; it does not 
have time for investigations.  In the lead-up to the report of the Select Committee into the Misuse of Drugs Act 
1981 in November 1997, which was a while ago, the former DPP said that often the information that he received 
from the police was affected by incompetence, corruption or whatever.  He could not be explicit, but there was a 
significant problem in the sort of information coming from the police to the then DPP.  He said that when he 
asked why someone had not been charged he could not get an adequate answer.  I am concerned that the same 
sort of thing will apply with this Bill, and the criminals who have easy access to the police database to find a 
protected witness, as was reported in the Petrelis inquiry, will not be touched for a significant time, if ever.   

To some degree the Bill is a bit of a stunt.   

Mr Prince:  That is your wishful thinking.  You have not read it properly and you do not understand it.   

Ms ANWYL:  The minister should wait until the consideration in detail stage to see whether I have read the Bill.  
I have a lot of questions for the minister, and I will bet that he will not be able to answer any of them.   

Mr Prince:  Woof, woof! 

Ms ANWYL:  I have been in this place when we dealt with dog’s breakfast pieces of legislation.  The Westrail 
legislation is a perfect example of that.  We spent days going through that legislation and we did not get a single 
reasonable answer to anything.   

Clause 13 is headed “Assessing the value of unexplained wealth”.  We do not look at the value of the asset at the 
time it was confiscated but at the time it was acquired.  I can see from a moral perspective how that would be 
appropriate, but having been a family law practitioner for many years I understand that that will be a fairly 
difficult exercise.  In family law we calculate the value of assets at the time of the marriage breakdown and try to 
distribute those assets at a much later time.  If the money is gone, it is gone.  That will create all sorts of issues.  
The Bill proposes to look at the value of the asset at the time it was acquired and completely disregard its value 
at the time it was confiscated.  I can envisage scenarios in which people would forfeit all of their assets, but there 
is no way they will be able give up the value of the asset at the time they were acquired, because for one reason 
or another they would not be worth as much.  That will present novel problems for the court.   

Clause 25(1) gives the respondent one month in which to pay the assessment.  If one had all sorts of assets to 
dispose of, clause 25 allows one to sign over those assets.  However, I do not see any other discretion to extend 
that, and it is not a great deal of time.   

Clause 33 is headed “Seizure of crime-used or crime-derived property” and contains some really interesting 
provisions.  Unfortunately I am running out of time, so I will save my questions for the consideration in detail 
stage where there is no time limit on the debate and I can ask many more questions.  Clause 33(2) states that a 
police officer may seize proceeds of crime.  It is not just an issue of the DPP’s making an application through the 
processes of the court for an order to freeze assets, but a police officer can seize any property if reasonable 
grounds exist for suspecting that it is crime-used property, crime-derived property or owned or controlled by a 
person who has been charged with an offence - not “has been” but “could be” - and declared to be a drug 
trafficker.  They are pretty amazing provisions.   

Mr Prince:  A bit like what is in the Misuse of Drugs Act now.  
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Ms ANWYL:  These paragraphs are joined by “or” and not “and”.  

Mr Prince:  I said it is “A bit like”.   

Ms ANWYL:  No, it is not like it at all.  The minister is misleading the Parliament.  Paragraph (c) may bear 
some semblance of similarity but paragraph (a) provides that if police officers suspect that the property is crime-
used property - whatever that means - they can take that property.  That is a pretty wide-ranging section.  I hope 
the minister will put a few more police cars onto the road.  I have just received the answer to a question on notice 
that indicates the number of police cars in my area has decreased over the past couple of years.  The police will 
need a lot of cars if they are to continually pick up property they suspect may have something to do with an 
offence.  As I pointed out some time ago, these are often reasonably trivial offences in the scheme of things.  I 
hope there will be more money in the police budget for officers to have this capacity, maybe for some trolleys or 
extra trailers because the number of motor vehicles they have at the moment will not assist them.  Clause 33(2) is 
a most unusual provision.  Time prevents me from continuing but - 

Mr Prince:  Good.   

Ms ANWYL:  I look forward to the consideration in detail stage, minister.  However, I suspect that we will not 
get a great deal of response from the minister on those issues.  

Mr Tubby:  Are you supporting this legislation?   

Ms ANWYL:  We support what the Government has put up because it is in government and it suggests this will 
have the immediate effect of assisting elderly investors who have been completely ripped off by the absolute 
lack of attention from the Minister for Fair Trading , who is not present.  I am a bit surprised that the Minister for 
Fair Trading is not here to participate in this debate, given that this is supposedly the piece of legislation that will 
get him off the political hook.  The Government claims this legislation will enable all those cheated elderly 
investors to recover their money.  

MRS ROBERTS (Midland) [5.38 pm]:  The member for Kalgoorlie has made a number of valid points - none 
more valid than her comments about police corruption and the need for a royal commission.  Over the course of 
this Government, particularly in the past four years, it has completely dropped the ball in effectively dealing with 
a range of social issues, and police corruption and prostitution.  The Government’s dealing with prostitution 
resulted in an incredible debacle.  The previous Minister for Police stood in this House after years and years said, 
“Yes, we agree we need comprehensive prostitution legislation.”  One of reasons the former minister gave for 
needing that legislation was his concern about the potential for corruption in the industry, where the police 
supervise an illegal activity.   

We know about a broad range of allegations of police corruption, and numerous reports have been made into 
areas of alleged police corruption.  Various concerns have been raised about a number of inquiries, including the 
Argyle inquiry, recent incidents in the armed robbery squad, and the Petrelis matter mentioned by the member 
for Kalgoorlie.  Only recently the chairman of the Anti-Corruption Commission made some significant claims of 
corruption among detectives in the Western Australia Police Service.  One would hope that after all this time as 
chairman of the ACC he has gained some appreciation of police corruption matters.  It seems that members of 
the Government generally adopt a head-in-the-sand approach.  Some of them say there is no police corruption 
and we have nothing to worry about.  They say that most of our police officers are good and honest and we have 
no need for a royal commission.  Many people in New South Wales and Queensland adopted that entrenched 
position for a number of years and claimed there was no need for a royal commission in either of those States.  
Once those royal commissions were held it was found there were very good reasons for royal commissions into 
both those Police Services, yet this Government is afraid of appointing a royal commission into the Western 
Australia Police Service.  Other members on the government benches suggest that the ACC is equipped for the 
task of investigating police corruption.  The ACC, and its predecessor the Official Corruption Commission, had 
most of the eight-years of the life of the coalition Government to get its act together to deal with allegations of 
police corruption in this State.  To date the ACC has been extremely ineffective.  The much-discredited OCC 
was replaced by the ACC, and we continue to see window dressing from this Government.  This is a belated 
attempt by the Government to at last do something on one of the areas in which it is weak.   

The Government has failed to deal with police corruption and to hold a royal commission into the Western 
Australia Police Service despite overwhelming reasons for doing so.  It has failed to deal effectively and 
comprehensively with the area of prostitution.  It has belatedly introduced the Criminal Property Confiscation 
Bill after many years of community outcry, and after many people in the community have clearly stated that they 
appreciate the nexus that exists between the level of drug taking and drug crime in our community and the level 
of other crime in our community.  It is no secret that many of those people who are committing burglaries and 
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assaults in our community are under the influence of drugs or are doing so in an effort to obtain funds to 
purchase drugs.   

It is an absolute necessity to deal strongly and effectively with those people in our community who deal in drugs.  
The member for Kalgoorlie had it spot on when she said that if there were any area in which the community 
wanted to see some effective action in dealing with criminals it would be in the area of drug lords and people 
involved in the drug industry.  They want that action for a variety of reasons.  Some are more broadly concerned 
about the issues of crime and the assaults and burglaries resulting from their prevalence in our society.  Others 
are concerned because they have been touched in a more personal way.  Far too many mums and dads in our 
community have lost their children, or have almost lost their children, because of drug dealers inflicting these 
addictions on our youth.  

It is plainly unacceptable; yet, despite the fact that a range of issues must be dealt with and the Opposition has 
been calling for this legislation for some time, it has been introduced only at the very death knell.  It has 
obviously been quickly cobbled together to save the Government the embarrassment of going to the next election 
without some form of criminal property confiscation legislation.   

I noted from comments made by the member for South Perth that he is aware of only two other jurisdictions in 
the world that have this kind of non-conviction based confiscation legislation.  He cited the United States and 
Ireland.  However, I am aware that South Africa also has non-conviction based legislation.  

One of the concerns that I think has been raised by other speakers is the role of the Director of Public 
Prosecutions under this legislation.  In New South Wales it is not the role of the DPP to determine which cases to 
pursue regarding confiscation.  An entirely separate agency from the DPP is responsible for that legislation in 
NSW.  The DPP maintains solely the prosecution role. 

One suggestion made to me - I do not know whether it has been made to the Government - is that perhaps a 
dollar value should be placed on the assets that can be seized under this legislation.  One of the fears in the 
community is that somehow people with modest amounts of money will have assets seized and then be forced to 
undergo a lengthy legal process to explain how they acquired them.  I would like to know whether the 
Government has considered whether it would be realistic to place a limit on the value of the goods to be seized. 

Mr Prince:  Do you mean a minimum or maximum value?  

Mrs ROBERTS:  I mean a minimum value.  Obviously we want to get drug lords at the very highest level, which 
should be the appropriate target.  While people are concerned about police corruption in the community, 
individuals may feel that, for one reason or another, the police could in some way persecute them over small 
amounts of money.  Seizure of such assets would not be much use if the owner were vindicated and managed to 
prove his assets were lawfully gained.  It would be a waste of police resources to chase small amounts of money 
when the people really sought are the Mr Bigs involved in drug dealing and possibly other crime. 

Mr Marlborough:  That is a very good point. 

Mrs ROBERTS:  The key question, which I do not think has been raised by anyone else in this debate, is how 
serious the Government is about this legislation.  On my reading of it, the one major shortfall is the ability to 
access taxation information.  In 1989 the Taxation Administration Act of 1953, known as the TAA, was 
expressly amended to provide for a regime of the confiscation of proceeds of crime.  I am advised that section 
3E(1)(b) of the TAA confers a discretion on the Commissioner of Taxation to provide tax information to federal 
and state law enforcement agencies, which includes agencies such as the Western Australia Police Service, the 
Australian Federal Police, the National Crime Authority and the commonwealth DPP, if it is satisfied that the 
information is relevant to the making, or proposed or possible making, of a “proceeds of crime order”.  Basically 
it provides for instances in which a conviction is in place; whereas this Bill is non-conviction based.  

It seems to me that if there is non-conviction based proceeds of crime legislation, it may be necessary to remove 
the conviction requirement from the definition of the “proceeds of crime order” in the Australian Taxation Act.  I 
am highlighting here that this Bill could be completely unworkable if the people undertaking the investigation 
could not secure taxation records.  How, under clause 13 of the Bill, could it be claimed that someone had 
unexplained wealth if the total value could not be accurately assessed?  I am interested in whether the minister or 
anyone on behalf of the minister has consulted the ATO about this.  

I referred earlier to the civil forfeiture laws introduced into the Republic of Ireland and South Africa.  In both 
jurisdictions, specific reforms were implemented to enable law enforcement agencies to receive and use 
information for both civil forfeiture investigations and court proceedings.  In Ireland, the relevant Act was the 
Proceeds of Crime Act 1996 introducing civil forfeiture legislation and the Criminal Assets Bureau Act 1996 
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creating a specialist multi-disciplinary bureau to enforce the legislation.  Alongside that was the Disclosure of 
Certain Information for Taxation and Other Purposes Act 1996, which allows access to those tax records.  

In South Africa, sections 71 and 73 of the Prevention of Organised Crime Act 1998 came into force last year, 
which enables tax information to be used inter alia in relation to civil forfeiture investigations and court 
proceedings.  I cannot see anything in our legislation that will provide investigators with the ability to access that 
tax information.  I have accessed section 3E, the relevant section of the Tax Administration Act of 1953 entitled 
“Provision of taxation information to law enforcement agencies and to eligible Royal Commissions” which 
provides that - 

(1) Notwithstanding any taxation secrecy provision, the Commissioner may disclose information 
acquired by the Commissioner under the provisions of a tax law to an authorised law 
enforcement agency officer, or to an authorised Royal Commission officer, if the 
Commissioner is satisfied that the information is relevant to: 

(a) establishing whether a serious offence has been, or is being, committed; or  

(b) the making, or proposed or possible making, of a proceeds of crime order. 

(2) Where information is communicated to an authorised law enforcement agency officer, or to an 
authorised Royal Commission officer under subsection (1): 

(a) the officer shall not divulge or communicate the information to another person, or 
make a record of the information, except for the purposes of, or in connection with:   

(i) the investigation of a serious offence; or 

(ii) an investigation relating to the making, or proposed or possible making, of a 
proceeds of crime order; and  

(b) a person to whom information has been communicated in accordance with paragraph 
(a) or this paragraph shall not divulge or communicate the information to another 
person, or make a record of the information, except for the purposes of, or in 
connection with, that investigation.  

I suggested earlier that section 3E(11) of the TAA may need to be amended to remove the conviction 
requirement from the definition of proceeds of crime order.  I am not aware of the minister or anyone on his 
behalf making any inquiries about this.  As far as I am aware, the Tax Office has not been consulted about it.  
Subsection (11) of the commonwealth Taxation Administration Act reads - 

“appropriate executive authority”, in relation to an eligible Royal Commission, means; . . .  

“company” has the same meaning as in section 6 of the “Income Tax Assessment Act 1936”. 

“proceeds of crime order” means:   

(a) an order under Part II or III of the “Proceeds of Crime Act 1987” or under a 
corresponding law of a State or Territory; or 

(b) an order under Division 3 of Part XIII of the Customs Act 1901; 

being an order: 

(c) made in respect of a person who has been convicted (within the meaning of section 5 
of the “Proceeds of Crime Act 1987”) of a serious offence; and 

(d) that relates to that offence.  

“serious offence” means an offence against the law of the Commonwealth, of a State or Territory that 
may be dealt with as an indictable offence (even if it may, in some circumstances, be dealt with as a 
summary offence). 

Other provisions are included in the Act that deal with tax law and offences.  It may be that this legislation falls 
well short of the mark.  How will anyone know that the wealth is obtained if taxation records cannot be 
accessed?  Under the federal tax Act, no-one is entitled to that access.  That is a matter that needs clarifying.  I 
will be interested to know when the minister responds whether the Government has considered the matter and 
whether any contact has been made with the ATO.  Were Customs or other relevant federal agencies, such as the 
ATO, consulted?  It would be of assistance if the minister could provide me with a list of those agencies or 
persons who were consulted. 
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The member for Wagin referred to clause 131 of the Bill, which deals with payments into and out of the 
confiscation proceeds account with reference to victims of crime receiving compensation from that account.  I 
look forward to the minister’s response.  I understand victims may be able to appropriately receive some 
compensation under other legislation.  

The member for Wagin referred to clause 131(2)(c) concerning support services and other assistance to victims 
of crime with the forerunner that the Attorney General may provide some form of reimbursement under that 
clause.  One of my concerns is the ability for the Attorney General, or whoever, to make some payment to 
perhaps federal agencies who undertake joint operations, whether it be Customs or the NCA or if WAPOL want 
to undertake joint operations on drug activities.  

If we want to ensure cooperation between those agencies, surely it is a matter of good principle that some form 
of provision be made for those agencies to receive money from the State Government out of that fund.  Federal 
agencies are often involved in matters concerning bikies, drugs and the like.  If we expect them to assist us to 
confiscate these assets, surely some ability to cover costs and so forth for those agencies would be appropriate.  I 
am unsure whether perhaps one of the other subclauses under part 2 may cover that.  If not during this second 
reading stage, perhaps during Committee I can look forward to the minister’s response.  

Sitting suspended from 6.00 to 7.00 pm 

DR CONSTABLE (Churchlands) [7.00 pm]:  I shall speak only briefly on this Bill because the essential debate 
will be during consideration in detail, presumably to be held later this week.  I place a few comments on the 
record of a more general nature. 

First, this legislation is very important, and I agree totally that profits of crime should be confiscated.  Therefore, 
I agree with the essential focus of the Bill.  The first sentence of the second reading speech of the Parliamentary 
Secretary to the Minister for Justice reads -  

Combatting organised crime in Western Australia is currently shackled by inadequate and outdated 
legislation. 

That might be the case, but the important words are “organised crime”.  A reader of the second reading speech 
could be forgiven for believing that this legislation will simply deal with the confiscation of property acquired 
through organised crime.  Every member who has spoken on the Bill has agreed about the importance of 
pursuing the proceeds of crime amassed through organised crime by the so-called drug barons and the big bosses 
of the crime scene.  The legislation covers those proceeds, but it goes much further.  The provisions will be 
triggered by any crime that attracts a minimum penalty of two years’ incarceration.  I state categorically that I 
wholeheartedly support the principle of the confiscation of property acquired from criminal activity -  

Mr Cowan:  But! 

Dr CONSTABLE:  - but - how did the Deputy Premier know - this legislation is an attack on some of the 
fundamental principles of our system of justice.  Some members have discussed this aspect of the Bill, and 
others have chronicled its flaws in some detail. 

I illustrate the point with a couple of examples.  First, the legislation will shift the onus of proof so that the 
accused must demonstrate his or her innocence, which represents a major shift in a fundamental of our system of 
justice.  A fundamental tenet of our system - namely, that one is innocent until proved guilty - will be thrown out 
the window with this legislation.  Everyone involved in the making of this law should be concerned about that 
aspect. 

The second example relates to the increase in police powers.  Much of this aspect is contained in division 6 of 
part 5 of the Bill, and I will be interested to follow the consideration in detail stage on those provisions point by 
point.  Therefore, I will not spend time on them now.  The Bill will allow a police officer to stop and detain a 
citizen without a warrant, and officers will be able to take action on hearsay evidence.  Those major increases in 
police powers concern me greatly. 

I thought that in giving police such wide-ranging new powers, the Government might have considered providing 
the safeguard of an oversight committee to ensure that police do not abuse these powers.  Such a body would 
improve this legislation immeasurably.  To give police such powers is a concern to many members. 

I am also concerned about the devastating effect this legislation could have on an innocent party who will be 
placed at risk of losing property.  People will suffer personally if they are caught up, for example, in a property 
deal into which another individual has invested funds gained through criminal means.  An innocent person who 
enters a partnership in the purchase of a property, other goods or services may find he or she is severely punished 
by the law even though innocent of the crime in question.  That is an extraordinary direction for Parliament to 
take. 
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I cannot let this opportunity pass without commenting on the appalling process we have witnessed with the Bill.  
This measure has had countless drafts before its introduction into Parliament.  I do not have a problem with that 
process, as more drafts lead one to believe that we will have better legislation.  However, we were presented a 
couple of weeks ago with 16 pages of amendments to this Bill on the Notice Paper, with more to come.  The 
measure introduced by the parliamentary secretary was a rough draft as the Government must amend the Bill to 
this extent.  I seriously question whether the Government knows what it is doing.  The member for Kalgoorlie 
referred to the Bill as a dog’s breakfast, which is also a fair description of the process the Government has 
undertaken. 

Several speakers have chronicled the assault on our system of criminal justice that this Bill represents.  We can 
clearly conclude that the legislation is fundamentally flawed. Is it possible to amend the Bill?  The member for 
Wagin has some amendments that I will be looking at very carefully and supporting.  However, the legislation 
should perhaps go back to the drawing board until the content of the final draft is more acceptable.  The fact that 
the Government has 16 pages of amendments confirms the inadequacy of the Bill’s drafting.  There is also a 
consequential Bill to be debated that members have not yet seen and, presumably, the Government will expect 
them to accept it.  The members of the Government responsible for this Bill are rank amateurs in the way they 
have presented it to the House.  The fact that the Bill assaults our system of justice in the way it does makes it 
totally objectionable to me.  I repeat what I said at the beginning of my remarks:  There is no question that I 
support the notion of confiscating the proceeds of serious crime, especially organised crime, and the pursuit of 
the Mr Bigs of crime.  However, this legislation seriously undermines our system of justice, which is the 
backbone of our democracy and which has been centuries in the making.  This one piece of flawed legislation is 
a terrible assault on those centuries of development of a very good system of justice.  The price we will pay for 
this legislation is very high indeed.  The legislation will undermine our system of justice, which we should be 
very concerned about, although I wonder about the Government’s cavalier attitude so far. 

I cannot support the second reading of this Bill.  I intend to be involved with, and follow all the way through, the 
consideration in detail stage.  I hope I can be convinced to support it; however, at this stage I do not believe I 
can.  The Government could have approached this issue in a much more sensible way without assaulting our 
system of justice.  I believe the Government has gone far too far in its presentation of this Bill. 

MR RIEBELING (Burrup) [7.11 pm]:  I understand the Australian Labor Party supports this legislation. 

Mr Prince:  That is correct. 

Mr RIEBELING:  I must have been absent on the day we discussed this legislation in caucus; however, I will not 
be voting against it.  I heard the member for Wagin talk about the legislation.  I believe most ministers, such as 
the Minister for Police, who is present in the House, should return to the back bench.  I remember the member 
for Wagin brought in a number of Bills when he was the Minister for Police that reversed the onus of proof.  I 
pleaded with him not to do that to our justice system and he said that it had to happen.  I agree with what he has 
said now and I wish he had agreed with what I said when he was the Minister for Police. 

Mr Wiese interjected. 

Mr RIEBELING:  The member for Wagin did not do so with numerous Bills that were enacted when he was the 
Minister for Police.  However, I have listened to the members for Wagin, South Perth, Collie and Churchlands. 

Mr Prince:  I think you mean Kalgoorlie, not Collie. 

Mr RIEBELING:  I am in agreement with much of what they say.  This inflicts on the State legislation for which 
the people in this place will not be held in high esteem as it removes so many of the State’s fundamental rights in 
law.  Most members in full support of the legislation said that we are after the Mr Bigs and the drug dealers.  
Most members in this place would agree with that notion.  Everyone in the State would applaud us if we could 
enact legislation that would collect the drug dealers, take them out of society, bankrupt them and do whatever we 
liked to them.  However, this Bill is an exercise in the old adage of throwing out the baby with the bath water.  It 
introduces a system that will enable the authorities to confiscate property when they cannot work out how a 
person accumulated a certain amount of wealth.  I do not know how clever people will be when answering that 
question.  Unfortunately in our society large numbers of people are envious of other people if they happen to be 
good investors.  Too often in our society we hear people say, “That bloke is earning the same as me so he must 
have done something wrong to get that.”  That happens in every walk of life.  With this legislation we will be 
giving to the authorities a capacity to not only think like that but also act on it. 

Mr Bloffwitch:  Yes, but he can say, “I won Lotto.” 

Mr RIEBELING:  He can say what he likes but it will result in a system where, for instance, the member for 
Geraldton will have to prove where his house came from and how he got it.   
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Mr Bloffwitch:  Don’t you think you should?  If you pay taxes, you do that every year. 

Mr RIEBELING:  I actually pay more tax than Kerry Packer.  Why he is a billionaire and I am not is beyond me!  
It may be that we should be confiscating Kerry Packer’s $4b, or whatever he is worth.  The simple situation with 
this Bill is people might - I doubt that they would - suspect that the member for Geraldton had done something in 
relation to tax that means he has a bigger house than he should have.  Why should he have to prove anything? 

Mr Bloffwitch:  If I pay myself $200 000 or $300 000 from my company, I pay tax on that money. 

Mr RIEBELING:  I am not saying it is a true situation.  I am saying a scenario may exist in Geraldton where a 
jealous person may think that the member for Geraldton has done something wrong.  That person can go to the 
police and say, “The member for Geraldton lives in a house that is worth half a million dollars and has a boat 
that is worth whatever.  He earns only $92 000 or $95 000.”  The money members of Parliament earn is 
published in the newspapers.  The member for Geraldton may be able to prove it.  However, why should he have 
to set about showing when he bought the house and how much he paid for it? 

Mr Bloffwitch:  I think I should. 

Mr RIEBELING:  Why? 

Mr Bloffwitch:  Because the chap in the house next door may be running drugs and if he is getting money out of 
drugs I would like to believe he could get caught.   

Mr RIEBELING:  I would like to believe our legal system is designed so that people who deal in drugs can be 
caught.  This legislation is also an indictment of the enforcement authorities for saying, “It has all just been too 
hard for us.  We can’t get the evidence.  We know who is doing it.” 

We all know who is doing it as the names of the people are in the paper every second week; there is no doubt 
that we know who they are.  However, the system is saying it is hard to get evidence.  We then put police under 
cover who deal with the criminals and then we sack them because they are dealing with the criminals!  It has all 
become too hard.  There would be no argument from me if the Bill had been designed to catch only the people 
the member for Geraldton talked about.  We could add to the legislation that its intention is to catch only drug 
dealers or organised criminals and we could even specify the type of crime.  However, the Bill does not do that, 
as the member for Geraldton knows. 

Mr Bloffwitch:  The Bill targets not only drug dealers but also bank robbers and people like that; in other words, 
all sorts of criminals who cannot explain where their money came from.  All we are asking them to do is explain 
where it came from. 

Mr RIEBELING:  I know what the member for Geraldton is asking.  However, by asking that question the Bill 
removes a right that we have had since this land was settled by English settlers. 

Mr Bloffwitch:  The system has not been too successful against drug dealers and bank robbers; that is exactly 
why we are doing it. 

Mr RIEBELING:  There may have been a few bank robbers when Western Australia was first settled but I do not 
believe there were too many drug dealers here at that time.  The basic premise of our system is that people are 
innocent until proved guilty.  Members say that it will target only the hardened criminals.  The Minister for 
Police jovially said that a lot of union people should worry about this legislation.  He might have said it as a 
joke, but that sort of comment can always come home to roost, and one can see the political use to which this 
type of legislation can be put. 

Mr Bloffwitch:  I would hate to think that they exploited a company and got a house built, because that is just as 
corrupt as anything else. 

Mr RIEBELING:  The member is confirming once again that we may well see this used as a political weapon. 

Mr Graham:  There is a historical precedent.  Remember the bottom of the harbour legislation that was going to 
bring down all those on the waterfront, but it brought down all those on the north shore. 

Mr RIEBELING:  That is right.  People can look at various scenarios and think, “No, that won’t happen.  We 
have agencies which will exercise their powers responsibly.”  In the member for Perth’s contribution to this 
debate, he mentioned his concerns over the actions of Family and Children’s Services regarding a couple of 
people whom that agency considered were guilty of paedophilia.  It had hounded those people when there was no 
proof of that paedophilia.  However, Family and Children’s Services did not need proof; it convicted those 
people.  The member for South Perth hopes that sort of thing does not happen any more.  However, I have two 
people in my electorate, Glen and Kathy Cumming, who have gone through exactly that process.  An officious 
group based in Perth has relentlessly hounded that family, to a point where Kathy unfortunately has now, as a 
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result of stress, I think, contracted cancer and is fighting hard for her life.  The destruction of that family by some 
bureaucrats who made certain assumptions has been devastating.  I know that a number of people in this House 
have been contacted by the Cummings.  What has happened to them is a disgrace.  I fear that giving these 
powers to bureaucrats and to the Police Force, when, as the member for Collie correctly said -  

Mr Prince:  It was not the member for Collie; it was the member for Kalgoorlie. 

Mr RIEBELING:  Sorry.  Because of the member for Wagin, I have been building up the National Party 
members today.  I just said the member for Collie.  Unfortunately for the Government, within the next six 
months the member for Collie will be in the Labor Party. 

At the end of the day, if these powers had been in place and administered by Family and Children’s Services, the 
Cummings would have lost their house, their boat or whatever, and we all would have moved on with life.  
However, innocent people would have been affected adversely.  That is the problem I have.  Everyone hopes that 
we will successfully take down the criminals, but we do not need legislation that removes everyone’s rights in 
order to attack the bad guys.  One can bet London to a brick that the people we do not get will be the ones we are 
after - the Mr Bigs of the crime world - because we refuse to allow the police in this State to operate in a manner 
that allows them to get to the Mr Bigs.  It is distasteful that our police must deal with criminals to get enough 
evidence to put the Mr Bigs in jail, because every time the police do that, they get knocked off for operating too 
close to the criminals.  That is a great shame in this State. 

Mr Prince:  It is a problem with policing in the western world. 

Mr RIEBELING:  Absolutely, and it must be addressed in a manner which is different from the way it is being 
addressed at the moment.  I think something like a crime authority should be established. 

Mr Prince:  I disagree.  I agree with your identifying the problem. 

Mr RIEBELING:  My view is that the precursor to that is a royal commission.  Clearly, that is not the 
Government’s view.  It thinks that this legislation is the answer to tackling crime. 

Mr Prince:  No, it is part of it.  It is not the answer - there is no such thing as the answer; it is part of it. 

Mr RIEBELING:  When the minister responds, I hope he will point out how innocent people will have redress 
under this legislation and how we can justify this type of system coming into our Western Australian courts 
whereby people lose their property and are convicted without being charged and without being convicted.  This 
State has a proud record.  Unfortunately, due to publicity from all the media outlets, crime that occurs in Sydney 
is highlighted by Western Australian television stations and the like, and there is a kind of feeding frenzy by 
politicians to enact legislation which may not be effective but which may well be saleable in the community.  
We then end up with substandard legislation, which this is.  Time will tell us that this is substandard legislation.  
It will be effective in confiscating people’s property, but it will be ineffective in tackling the major criminals at 
whom every speaker on the government side has indicated that this legislation will be targeted.  In our system, 
there is already a great deal of cynicism - the coalition Government will not agree - when award systems are 
removed and there are massive changes in the way people work and in the way permanency of work forces is 
handled.  When we see family breakdowns and dislocations in society, we all scratch our heads and say, “Isn’t it 
terrible how society is changing.  Crime is on the increase.”  Our response to that is to destroy or to take away 
some of the major platforms of our current system and to say that that will be good for us. 

Within the next four years this legislation will be brought back to this place and exposed as a draconian piece of 
legislation that should not be on our statute books.  When it is passed, as I am positive it will be, it will be a sad 
day in the Western Australian Parliament’s history.  If this legislation had been brought into this place four or 
five years ago, it would have received almost no support.  If this legislation were brought in after the next 
election, it would probably suffer the same fate. 

Mr Prince:  I have no doubt you would oppose it if it came in after the next election. 

Mr RIEBELING:  We will see what happens in the future.  In time, this legislation will be shown for what it is; 
namely, legislation that should never have seen the light of day. 

MR GRAHAM (Pilbara) [7.27 pm]:  I will not hold up the House for too long.  However, I have been sitting in 
my office working and listening to some of the speeches.  I am bemused, to say the least.  With some of the 
vehemence that has come out, I hope that some people in this place do not ever support me with the vigour, and 
at the length, that they have supported this legislation.  In fact, some of them have, but I will put that to one side. 

Members will recall that some three and a half years ago the member for Midland and I launched into the 
Government for its inaction over what we called at that time the bikie wars that were taking place in Port 
Hedland.  Out of that arose operation Gallipoli, which was targeted at the bikies and the bikie gangs and which 
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was aimed at dealing with a group of organised criminals at an operational level.  If one talks to anybody who 
has been actively involved in these sorts of operations, either personally or peripherally, one finds that those 
operations are extremely successful for a short time against a visible element.   

That is why operation Gallipoli has worked against the bikies - they are a visible element.  The side of the bikies 
and organised criminals that is not visible cannot be dealt with by an operational exercise like Gallipoli.  If 
members want evidence of that, they should look at the western world.  Nowhere have those sorts of operations 
being successful in crime busting.  I say that with some authority, because I have spent considerable time 
looking and trying to find somewhere in the world where those sorts of operations have worked against 
organised crime.  I have been unable to find one.  If any member who speaks in this debate can show me a place 
where it has been successful, I may change my views.   

One of the places that has put in place legislation to deal with organised crime has been the United States of 
America.  Because the United States is such a huge place and is so diverse, people will always point to the 
exception and use the exception to prove the rule.  One of the interesting things that came out in the late 1960s-
early 1970s was its racketeer influenced and corrupt organisations legislation.  I am sure the member for 
Midland spoke about that earlier.  That did a number of the key things that this legislation does.  It reverses the 
onus of proof - not in every circumstance and not in every case - when there is a reasonable suspicion that 
someone has engaged in illegal, corrupt or organised crime activities, and those terms are defined in the 
legislation.  It then gives the authorities the power to confiscate the resources of those people who are so 
identified.  It is a threshold test; it is called the probable cause test, which has now found its way out of that 
RICO legislation and into general application in the United States.  If there is probable cause and a person has an 
unsubstantiated amount of wealth, that person can be targeted by a RICO squad.   

To put to bed some of the concerns that people have about this sort of legislation, it is not about a kid in Balga 
buying a $40 000 car; it never has been and never will be.  It is about people with tens and hundreds of millions 
of dollars who have no verifiable way of demonstrating how they accrued that wealth.  It is about people who 
were flat broke 30 years ago and who, out of nowhere, were able to buy car yards, motorcycle repair shops and 
nightclubs with no obvious wealth and no trail through which it could be demonstrated that they borrowed 
money on the commercial markets and paid it back.  The RICO legislation reverses that onus of proof and says 
that if a person falls into that category, the authorities have a right to know from where that person got the 
money.  If it is demonstrated that the person cannot show from where he got that obvious and ostentatious 
wealth, it is reasonably assumed that the person got it by illegal or improper means and it is removed.   

The American legislation goes further than that.  It says that if the person who has that obvious and ostentatious 
wealth, for which he cannot account, and if he has developed that money in partnership with lawyers, 
accountants and the like, those people have profited from the crime and are also targeted.  It has the same effect 
on organised crime in America as organised crime has on America, where it has a cascading effect.  The RICO 
legislation sat on the statute books for years and was seldom used.  There was a drop in organised crime when it 
was put on the statute books.  People got used to it and said, “Let’s get on with life.”  It was actively resurrected 
by different presidents, state agencies and authorities at different times, and it works because it makes it plain to 
people who are involved in organised crime that if there is probable cause, they will be targeted.  If a person 
cannot demonstrate from where he got his wealth, it will be removed.  It is a simple process and philosophy, and 
it is one that I strongly support.  I understand the politics of members arguing in this Chamber that we do not 
have a crime problem in Western Australia.  I have listened to members do that, but it is absolute nonsense.  To 
argue that we do not have a drug problem in Western Australia is equally nonsense.  However, what do we do?  
In 1988, when debating the Crimes (Confiscation of Profits) Bill, Joe Berinson said -  

This Bill is proposed as a major weapon in the fight against crime and, in particular, organised crime.  
A number of inquiries in Australia, including the Williams, Costigan and Stewart Royal Commissions, 
have reported on the large profits which can be made from crime and the ingenuity which is directed to 
concealing such profits.  This Bill is to enable the confiscation from criminals of both the proceeds of 
crime and the property used in the commission of crimes.  The aim of the legislation is to deter criminal 
activities by attacking the primary criminal motive - monetary profits - and preventing the use of those 
profits in other criminal activities.  The Bill therefore represents an additional and stronger measure 
than such traditional methods of punishment as fines and imprisonment.   

He goes on to talk about the Misuse of Drugs Act.  He then says - 

The purpose of the Bill is to confiscate and forfeit to the State -  

all proceeds of crime;  

all profits of criminal activity, whether gained directly or indirectly;  
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all property used in the commission of indictable or other serious offences.   

To accomplish this, the Bill empowers courts to make orders confiscating profits of crime and property 
used in the commission of a crime.   

Then he talks about how the courts can do it.  I have nothing but the greatest respect for Hon Joe Berinson.  As a 
man, a politician, a lawyer and an Attorney General, he was an outstanding Western Australian.  However, he 
then says - 

The Bill represents a careful balance between competing interests.  On the one hand, there is a need for 
law enforcement agencies to be able effectively and efficiently to freeze and confiscate assets 
associated with criminal activity.  On the other hand, the rights and interests in such assets of innocent 
third parties who have no involvement in criminal activity or knowledge that the assets were derived 
from or used in a crime, must be protected.   

It is there that I suspect the 1988 legislation was negated.  It is not fair to say “negated”, because there has been - 
I found this out through questions - 250-odd applications under that piece of legislation.  About 196 of them 
have been successful, but for what amounts I neither know nor care.  I am advised that those concerns for third 
parties have been used in legal proceedings to obfuscate and vacillate in the courts and to oppose the 
confiscation of profits, because of - this is the key point - the requirement on the prosecutor to show that there is 
no reasonable doubt that the goods, money and services were gathered from illegal proceedings.  That is a very 
difficult thing to do. 

A person would be some kind of moron if they were running cocaine or ecstasy through their cash register in a 
nightclub in Western Australia - sale of so many pills of ecstasy tonight, $50 000 - and that money was put away 
and GST paid on it.  That is quite a stupid thing to do.  Therefore these people trade in cash and they bring the 
cash back through another legitimate business.  When referring to the bikies, I demonstrated to the Parliament 
and the public the businesses that are engaged in to launder this money.  The people from the National Crime 
Authority also do those sorts of things - they identify businesses through which money is laundered and go for 
them. 

The key question that seems to be receiving my colleagues’ full support is this:  Do we support the reverse onus 
of proof and do we support the confiscation of profits from people involved in criminal activities, or do we 
support the concept of a justice system?  I argue that the two are not mutually exclusive.  I am not convinced that 
the legislation does say this - I have heard people allege it - but if we were saying that every copper -  

Mr Shave:  Some people would argue that the confiscation legislation actually improves the justice system. 

Mr GRAHAM:  That is where I was going.  If the downside of the legislation was that any copper walking the 
beat had the right at any time to go up to a person and remove their property, we would say no, we do not want 
to get into that game; but that is not what is proposed by this legislation.  There is a process and there are checks 
and balances, which may need to be strengthened.  In the other jurisdictions there are some quite extensive 
checks and balances in the RICO Act.  That is one area where I think this legislation is weak, but it requires a 
fundamental change in our system.   

Do we say we will not support this legislation because it puts at risk a system of justice?  I do not believe it does.  
I suggest to any member of Parliament who is arguing to the contrary that they go and sit at the back of the 
courts for a couple of days and have a look at the contrivances, the arrangements and the technicalities for 
getting people off the hook, not because they are not guilty but so that they can contrive circumstances, 
arguments and statements to the courts so that they can be removed from the justice system without penalty and 
without forfeiture of their ill-gotten gains.  That is what people like me argue that the justice system can and 
should do. 

I also argue to the police - and they get a bit bored with it after a while - that it is always the little people who are 
harassed by the police.  I sincerely hope we put this legislation through Parliament and I would like to see the 
police, in conjunction with the Director of Public Prosecutions, quickly draw up and publish a hit list and take 
action on it.  If this legislation goes through this Parliament and in two years’ time we are here having another 
debate about drugs on the streets of Perth this legislation will have failed and should be removed.  Anybody 
could name the top half dozen drug dealers in Perth.  I suggest that if we had a secret ballot here we could come 
up with the six names. 

Mr Shave:  I know who would be on top. 

Mr GRAHAM:  I have a rough idea who would be there myself.  We could come up with the six names if we 
had a secret ballot.  If we had that information and the police had it - and the police have tried to get to the big 
two on numerous occasions - this legislation would prevent the police from having an excuse.  After this 
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legislation goes through this Parliament it would not be open for the minister, with respect, to come into this 
place and say, “We need more legislation.”  There is no more. 

Mr Prince interjected. 

Mr GRAHAM:  Attila the Hun had no more powers than this legislation.  It may be, as the cynics are saying - 
and I saw the editorials in The West Australian - that this legislation was introduced for cynical political 
purposes.  I have no interest in, nor do I care about, articles such as those.  A lot of things happen for cynical 
political purposes but the good that can come out of this legislation is to see the minister saying inside two years 
that he has broken the back of the drug problem and here are the key offenders, here is the list of property that 
we have confiscated, these are the actions that we have taken and these are the major drug dealers of this State.  
The minister can also do that with outlaw motorcycle gangs.  It is reasonable for me to expect that inside two 
years the Minister for Police and the Director of Public Prosecutions will not be able to say to the public of 
Western Australia, “We are no longer able to explain why it is that these people who are unemployed, who have 
no known address and have no employment are building fortresses in our towns and cities that cost hundreds of 
thousands of dollars and have assets valued at millions of dollars.”  It will not be open then for the Minister for 
Police to pursue the argument that we need to do something more.  This legislation will give the minister and the 
crime fighting authorities in this State all the powers they will ever get from this Parliament.  Act on them. 

MR KOBELKE (Nollamara) [7.48 pm]:  I find myself in agreement with many of the issues raised by the 
member for Pilbara.  There is a need for the Government to take effective action against the drug problem and 
organised crime in Western Australia.  As someone who was on the select committee looking into the Official 
Corruption Commission in 1992 I have changed my view quite markedly about the extent of corruption in 
Western Australia.  The evidence produced to that committee was that there was no widespread or entrenched 
corruption in Western Australia.  That is not to say it was not present then, but it was not so close to the surface 
that the Commissioner of Police or the then commissioner of the Official Corruption Commission or other 
people in positions of authority could point to any evidence other than some very minor cases.  However, since 
1992 a whole range of matters arising from improper or corrupt activities by police officers and the number of 
deaths of young people from drug overdoses led one to form an opinion that we do have a major problem with 
the underworld and its control of drugs and other illegal activities in Western Australia.  This Government seems 
to be totally incapable of doing anything about it.  The problem goes from bad to worse.   One hopes that this 
legislation will provide a tool to enable inroads to be made into the drug world and those people who are clearly 
involved in crime in a major way. 

I will discuss my concerns about the legislation and why I am yet to feel fully confident that the Government can 
use this legislation effectively, but I will return to that later.  At the outset I want to say how the problems 
associated with drugs are causing such a huge problem and so much distress, grief and tragedy in the streets of 
Perth.  Without naming the school, recently someone came in and shot-up in the school playground during the 
day and collapsed where all the children could see that happening.  I visited another area recently where I was 
unfortunate enough to find someone who was dead.  I do not want to say exactly where it was, because that may 
identify the situation.  Anyone coming off the street could have found that person.   

That is what we are finding in suburban Perth today.  People regularly phone or come into my office and tell me 
that drug dealing is occurring in street X or street Y and I write or phone the police and take up the matter.  
These people usually come to me one, two or six months after ringing Crime Stoppers or reporting their concerns 
to the police without anything having been done about the matter.  The police have a difficult job.  The problem 
is so huge that I do not mean to criticise the actions of individual officers in trying to do something about the 
problem.  This Government must accept responsibility for letting the problem get totally out of control.  This 
Government is not the first to have to confront these problems.  The drug problem has been around for some 
time in many other parts of the world and in Australia.  The increase in the drug problem has been noted and 
various actions have been taken.  It is to be expected that in an affluent society such as we have in Western 
Australia, there will be drug problems and that, from time to time, the extent of the problem will become more 
intense and will become an even bigger problem.   

This Government has been in power for nearly eight years.  In that time, the drug problem has gone from being a 
moderate one to one that is severe, and the Government has failed to adequately deal with it.  This legislation is 
the Government’s dying hope as it draws to the next election to do something about it.  The area that this 
legislation moves into - as the member for Pilbara has said - is an area about which something must be done.  
Parliament must look at strong legislation to target the key people who are involved in organised crime and who 
are supplying drugs into Western Australia.  Simply having good intentions does not mean that this legislation 
will do the job effectively.  I will come back to talk about some aspects of the legislation.  The Government sees 
this as a major move to create the impression that it is doing something.  If it is only an impression, it is a cynical 
move by this Government.  By the time the legislation is enacted and the police are able to take effect through 
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the DPP, the election will be under way.  Whether this legislation is effective will not be put to the test prior to 
the next election; therefore, one can be cynical that the Government is throwing up this legislation in the last 
hope that it can at least be seen to be doing something about the problem.  The record of this Government is that 
it has not done anything about the drug problem in this State.  When it comes to dealing with that serious 
problem, this Government has failed, and the people of this State know that.   

As the member for Pilbara told the House - he has researched this matter far more than I have - it is difficult to 
get the Mr Bigs of the organised crime world or organised motorcycle gangs who are engaged in corrupt 
activities.  Al Capone, the American gangster, was not charged with and convicted of the many offences he is 
alleged to have committed, and quite likely was responsible for; he was convicted of tax evasion.  It was by 
getting at the money and the failure of Al Capone to pay taxes that he was jailed and taken out of circulation.  If 
this legislation exposes the assets of those people who are involved in major crime, we will hopefully have a 
chance of getting successful convictions by the removal of those assets.   

The measures taken in this legislation are extremely strong.  Clause 5 of the Bill is headed “Application of Act to 
confiscable property”, and subclause (1) states -  

This Act applies to a person’s unexplained wealth whether any property, service, advantage or benefit 
that is a constituent of the person’s wealth was acquired before or after the commencement of this Act.   

That clause is retrospective.  If the property were acquired 10, 20 or 30 years ago, it would still fall within the 
trap set by this legislation.  It might be difficult for people to prove that the wealth or goods were acquired by 
lawful means.  The reversal of the onus of proof means that if an allegation is made, and the DPP, or the person 
deputised by the DPP, takes up the matter and alleges that someone’s wealth was acquired by unlawful means 20 
or 30 years previously, the individual may have some difficulty proving that the wealth was lawfully obtained.  
The assets or wealth could be frozen during the period of investigation, as the Bill provides, which could cause 
difficulties for the individual concerned.  Those assets could be lost simply because the person is not able to 
prove that the original wealth was legally gained.  Subclause (2) of clause 5 states -  

This Act applies to criminal benefits, crime-used property and crime-derived property  -  

(a) whether the relevant confiscation offence was committed in Western Australia or 
elsewhere;  

(b) whether the relevant confiscation offence was committed before or after the 
commencement of this Act; 

(c) whether or not anyone has been charged with, or convicted of, the relevant 
confiscation offence and;  

(d) if someone has been convicted of the relevant confiscation offence - whether the 
conviction took place before or after the commencement of this Act.   

The legislation is not even limited to Western Australia.  It tries, as far as possible within the statutes of Western 
Australia, to spread the net well beyond the borders of this State.  It also states that the person does not have to 
have been charged with an offence or convicted of an offence for the confiscation to take place.  The great 
strength in this legislation is to catch people who have gained wealth and property through illegal activities but 
who have avoided leaving a trail that would lead to their conviction.  If they are caught, their wealth and 
possessions will be removed from them.  Finally, subclause (3) of clause 5 states -  

This Act applies -  

(a)  to property in Western Australia; and  

(b)  to the fullest extent of the capacity of the Parliament to make laws with respect to 
property outside the State, to property outside Western Australia.   

The Bill does not mention other States, but it applies to property outside of Western Australia.  Due to our legal 
structure, the extent of that application outside of Western Australia might be limited, but the intent of the Bill is 
to make it as wide as possible.  

Mr Prince:  Does the member for Nollamara have any objections to that?  

Mr KOBELKE:  No; I am simply saying that its intention is to be strong legislation and that is what we need.  
When the minister was out of his seat for a moment, I said that one might be excused for being cynical that the 
Government has brought this legislation on at the death knell of this Government.  One might also be cynical 
about whether it will be effective in delivering the goods it promises to deliver.  It does offer some considerable 
promise that it will help in the fight against organised crime.  This Government has been soft on corruption.  On 
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the many occasions that that has been said, the Minister for Police has objected.  However, objective observers 
have formed that view.   

This Government has failed to take up the fight on every major issue of corruption that has been raised.  Time 
after time, this Government has produced a media response to make it look as though it has done something.  It 
has not been effective in its dealing with corruption and organised crime.  The Minister for Police said there was 
a no-tolerance approach to motorcycle gangs; yet we saw them on television only a few days later riding their 
bikes without wearing helmets.  That makes a mockery of any suggestion by this Government that it is tackling 
organised crime and corruption.  This Government has tried to cover up case after case of corruption, such as the 
death of Mr Petrelis.  Months after the event we find that the Government has done nothing except set up 
inquiries as smokescreens for doing nothing.  

Mr Prince:  No; that is nonsense. 

Mr KOBELKE:  I will give one example with respect to Mr Petrelis.  One of the key people who has been 
named publicly as releasing the secret identity of Mr Petrelis said that he was not even interviewed by the 
police - even months afterwards.  

Mr Prince:  He had a medical certificate that prevented him from being interviewed. 

Mr KOBELKE:  Months later a person who was of central interest to the police in this matter has not even been 
interviewed.  The minister’s excuse is that he produced a medical certificate.  How can one say that this 
Government takes corruption seriously?  It clearly does not.  It has failed by any measure to be seen as a 
Government that is proactive and serious in fighting corruption in this State. 

Year after year we were promised that there would be prostitution law reform.  The Government now finds that 
after eight years in government it is all too hard and that it cannot do it.  Prostitution is a key area of organised 
crime, and this Government has failed on the issue. 

Many thousands of investors have lost their money as a result of the activities of finance brokers.  They thought 
the Government’s regulatory system offered some form of protection.  This Government has failed totally to 
ensure that there was effective protection in the regulatory mechanisms.  All the Government can do is talk to 
journalists from The West Australian in order to get a front-page story and state that this Bill will help with the 
finance brokers scandal.  What an absolute nonsense.  The Government has simply tried to take the heat off itself 
and its actions in relation to the finance brokers scandal and corruption in general.  It has tried to sweep 
everything under the carpet and to put a good spin on the story.  It has not addressed the difficult and 
fundamental issues that need to be sorted out in the finance broking industry.  It is too hard for this Government.  
That is why this Government will soon come to an end and Western Australia will have a new Government that 
will deal with these issues in an effective way. 

This Government has also failed in the health sector.  A child has died in hospital through incorrect treatment 
and the minister wants to cover it up.  The minister will not allow the report to be released publicly because it is 
too embarrassing to have it recognised that it is the Government’s actions in privatising hospitals that have 
caused the problem. 

Mr Prince:  When I was Minister for Health there was a similar incident at Princess Margaret Hospital.  There 
was no cover-up. 

The DEPUTY SPEAKER (Mr Bloffwitch):  I remind members that we are debating the Criminal Property 
Confiscation Bill.  Let us return to the subject. 

Mr Bradshaw:  Which member of the Government said that this Bill would help with the finance brokers or 
mortgage brokers issue? 

Mr KOBELKE:  The story was on the front page of The West Australian.  It was leaked to the newspaper, so I 
assume it was from a member of the Government. 

The DEPUTY SPEAKER:  It would be easier if there were no interjections and the member on his feet 
addressed his remarks to the Chair. 

Mr KOBELKE:  If we are to have confidence in the drafting of this Bill, its effectiveness, its intent and its 
implementation, we need to look at the Government’s track record.  I was alluding to the Government’s failures 
in fighting corruption and addressing prostitution, health and the finance broking industry.  I could refer to the 
number of deaths on our roads.  The Royal Automobile Club, an independent body, placed an advertisement in 
Saturday’s paper to put the record straight.  It referred to things that I have been saying in this place.  Ten years 
ago, prior to this Government, Western Australia had the best road safety record in Australia.  Western Australia 
now has the worst record.  That is what this Government has delivered; it has failed on road safety. 
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Participation rates in education are declining.  This Government has failed to deliver in education.  Time after 
time this Government has failed on the key issues.  I am dubious whether the Bill before the House will be 
effective in delivering what it is intended to deliver.  Clause 147 illustrates the difficulties in implementing the 
Bill.  The clause relates to crime-derived property, and it provides - 

(1) Property that is wholly or partly derived or realised, directly or indirectly, from the 
commission of a confiscation offence is crime-derived, whether or not - 

(a) anyone has been charged with or convicted of the offence; 

(c) anyone who directly or indirectly derived or realised the property from the 
commission of the offence was involved in the commission of the offence. 

One can see that there need not be a conviction or for someone to be charged for the property to be confiscated.  
Further, one does not have to be the person who committed the offence. 

Mr Prince:  That is fair enough.  For example, a firearm may be supplied by somebody and used in a robbery. 

Mr KOBELKE:  The point I am coming to - I know other parts of the Bill impinge on and qualify this - is the 
situation if someone is an innocent party but has gained a benefit.  Let me take the minister’s position as an 
example.  The minister has a business partner, Mr Jamieson, who is currently the focus of an investigation.  It 
may be that Mr Jamieson is charged and convicted of certain offences.  As a business partner, there may be some 
small amount of money gained illegally or deemed to be part of a confiscable offence that flows to the minister, 
even if it is through a business different from the one that is the subject of the conviction. 

Mr Prince:  Mr Jamieson has acquired units in the building in which my wife and I have a 5 per cent interest.  No 
money has flowed to me.  He has acquired shares in a non-listed public company; but not from me. 

Mr KOBELKE:  What about the situation wherein the minister and his wife have a 5 per cent interest?  If the 
Director of Public Prosecutions decided to pursue Mr Jamieson and to use every possible avenue contained 
within this Bill - I am not saying whether that is right or proper - he might seek to confiscate all of Mr 
Jamieson’s assets.   

Mr Prince:  Including the 15 per cent interest he has in the building. 

Mr KOBELKE:  The DPP could also decide that over the years the people he worked with had gained some 
benefit from the assets that were confiscated because they were derived from a criminal act.  In that case, the 
minister and other partners who have gained a benefit from the assets could be caught in the provisions of clause 
147.  Indirectly, the minister and other partners realised a benefit from the commission of an offence, even 
though they were not directly involved. 

Mr Prince:  If one reads the definition of “property” and “innocent party” in the glossary, one realises a court 
will no doubt interpret the clause so that innocent third parties are protected.  If, for example, a freezing order is 
placed on the entire investment - whatever that investment may be - the objector or objectors can simply file a 
notice of objection and a court will adjudicate as to who were the innocent parties.  If one is an innocent party, 
one is protected.  We are dealing with assets that may be partly crime derived.  It is an academic exercise 
because Mr Jamieson has placed his assets under a controlling trustee within the provisions of part 10 of the 
Bankruptcy Act.  He is meeting his creditors on Friday.  Would the member like to come along? 

Mr KOBELKE:  I thank the minister for covering the ground that I was going to address.  The point remains that 
people who may be innocent but indirectly involved will have to protect their interests and explain how they 
derived the benefit.  Some people may find themselves in a very difficult situation.  They may know nothing of 
the illegal activities of another person with whom they were connected in a business deal.  If another person has 
assets confiscated through this legislation, they may have to enter into a defence of their property because some 
small element may have been acquired through the person involved in the illegal activity. 

Some people will be required to prove their innocence when they have done nothing wrong. 

Mr Prince:  It is not a matter of proving innocence but of being able to establish on the balance of probabilities 
that one did not know. 

Mr KOBELKE:  The minister is technically correct in saying that the person does not have to prove his 
innocence.  However, most ordinary citizens would feel that they were required to prove their innocence.  
Honest, upstanding citizens would feel most aggrieved at being asked to prove that their property or wealth was 
acquired legally and that they were not involved in the commission of any offence.  It would be a huge affront to 
the many hardworking, honest people who do the right thing.  They would feel they were required to prove their 
innocence.  The minister is technically correct that it is not the case; however, that is how they would feel.  The 
problem is that the real criminals in organised crime use other people as covers for their ill-gotten gains. 
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Mr Prince:  Extended family members, friends and so on. 

Mr KOBELKE:  They even use people with whom no direct relationship can be easily established.  People 
involved in organised crime have patsies they think they can adequately control and trust to warehouse their 
money or assets.  In those circumstances, such legislation is needed to get at those other people.  The member for 
Pilbara suggested that the legislation should provide extra protection.  Ordinary people with little or moderate 
wealth could be put in a position in which they would have to defend their possessions or wealth because they 
inadvertently became involved with someone who is, quite rightly, affected by the legislation. 
Mr Prince:  That is quite likely if they have become innocently involved in a syndicate put together by somebody 
else to invest in property. 
Mr KOBELKE:  The minister said that in his case he would need to take action under this legislation to protect 
his interests.  However, he is a lawyer and a minister and at least moderately well off. 
Mr Prince:  With two children at university and one in year 12?  Sorry.  You can have my overdraft any time. 

Mr KOBELKE:  I am not setting up the minister, but he must realise that the vast majority of the 22 000 people 
on the electoral roll in my electorate do not have the money to engage a lawyer, do not understand the law and 
are not in a position to easily mount a defence of their property. 
Mr Prince:  I understand that; you make a fair point. 

Mr KOBELKE:  The minister would fit into the middle-class section of society.  He is well educated and knows 
how the system works.  He would have at least some chance of protecting his interests and representing himself.  
Many people do not.  It would not be a problem if this legislation were targeted at people who are clearly 
connected with criminal activity.  However, if it is used to trap the smaller targets to catch people associated with 
them, innocent people could be adversely affected.  I know that is not the intention. 
When the Deputy Speaker drew me back to debate on the Bill, I was making the point that this Government does 
not have a track record that inspires confidence.  The role of State Governments is to provide police services and 
the health, education and transport systems.  Members should look at what has happened on our roads.  We have 
gone backwards under this Government.  It has not been able to effectively deliver in key areas.  Those are the 
facts. 
Mr Wiese:  There has never been so much expenditure on or improvements to roads. 

Mr KOBELKE:  I thank the member for Wagin for his interjection.  Although a huge amount of money has been 
spent on roads, the number of deaths on our roads has increased.  The rest of the nation has reduced the number 
of road deaths per 100 000 people, but the number has remained stable in Western Australia.  The Government 
has done nothing about trying to keep up with the rest of Australia in reducing trauma on our roads.  I accept the 
Government has spent more money, but it has failed dismally on the key issue of road safety.  I am not the only 
one saying it, although I discussed the government figures in this place six months ago.  The Royal Automobile 
Club of W.A. put an advertisement in Saturday’s newspaper that indicated that Western Australia had the lowest 
rate of road fatalities in Australia 10 years ago, but it now has the highest.  I am not the only one saying this; it is 
being said also by an authority that knows what it is talking about.  I could go through each area in which this 
Government has a key responsibility to deliver to the people of this State and show that it has failed in most of 
them.   

What will it do in this crucial area to take on the people who are peddling drugs and organising prostitution and 
who are involved in major standover tactics and crime?  The problems pop up in my electorate every day.  It is a 
huge problem with which this Government has not been able to cope.  It says this Bill will help us.  It says, “This 
is the legislation that will bring us success in fighting corruption and organised crime.”  One might have 
confidence in those statements if this Government had a track record of delivering.  The drafting of the 
legislation and its implementation and intentions give us hope that this legislation is something that we need and 
can fully support.  However, this State does not have a Government with that sort of track record.  Instead, we 
are left in the situation of needing the legislation, even though we know it is a desperate move.  The situation is 
so bad that we must rely on the legislation this Government has introduced, although it has many problems.  The 
Opposition will not do the job of fixing those problems for the Government, because the issue is too urgent and 
we are too close to the election.  The member for Wagin alluded to some of the problems he has seen.  He is an 
honest, straightforward man who has put in the time to study the legislation.  He sees the problems and he will be 
respected for his contribution.  Although I disagree with him on most issues, I respect the integrity of his 
position.  This legislation has major problems, but we on this side believe the situation is so bad that it would be 
a waste of time to delay the matter by trying to talk sense to the Government.  This legislation will go forward 
largely as is, and we hope it will be implemented in a fair and effective way so that we get the results we need; 
that is, an all-out assault on the drug trade and the associated corruption in Western Australia. 
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MR PRINCE (Albany - Minister for Police) [8.17 pm]:  I thank members for their various contributions and the 
different points of views they have expressed.  I appreciate the differences of opinion in how this legislation 
should operate.  It breaks new ground in many respects, but not all.  The concept of reversal of onus of proof is 
not new, particularly in an evidentiary sense.  Indeed, it is as old as the onus of proof.  Concerns have also been 
raised about the abolition of the hearsay rule.  The hearsay rule has not always been enshrined in law, but has 
become a matter of practice over time.  Its reasoning contains much commonsense.  It is abolished in this 
legislation only for the purpose of establishing reason of suspicion to obtain an order for an examination or 
freezing of property, not for confiscation or anything of that nature.  The hearsay rule applies in objection 
hearings and so on. 

The onus of proof is often reversed when the person concerned is the only one who has the key knowledge; that 
is, the information to establish whether a crime has been committed.  This Bill often refers to properties that have 
been obtained unlawfully.  That brings me to the crux of the matter:  Our criminal law has for a long time 
concentrated on the criminal act, whether it be the affliction of force by one person against another - in all its 
various manifestations - or the seizure of something of value by one person from another.  I put that in the most 
general terms.  Criminal law criminalises the act and often ignores the intent behind the act or the reason the 
person committed the act.  

I say again in a general sense that intention is part and parcel of criminal law.  I refer to the intention to commit 
the act rather than the intent which led to the intent to commit the act.  In most criminal cases, it is simply an 
intent to gain wealth; that is, a desire to take something somebody else has, be it money or money’s worth.  The 
criminal intent for some elements is not the acquisition of wealth but the satisfaction they get from an autocratic 
rule or control over other people.  However, that is a minority, as most criminals are basic and interested in 
acquiring wealth. 

This Bill, which is unique in my experience of legislation in this State and elsewhere in Australia, deals with 
wealth.  It is aimed at the reasons for people committing crime; that is, to gain wealth.  It will do this in a number 
of ways.  If a person has committed an offence, this Bill will repeat what has existed in our law for some time 
with the Misuse of Drugs Act or the Crimes (Confiscation of Profits) Act 1998, to which the member for Pilbara 
referred.  One can go back at least 700 years in English law, and even into Roman law, to find similar legislation 
which deals with the confiscation of proceeds of crime when a conviction has been achieved.   

This Bill will deal with the situation in which a crime has been committed but in which no person has been 
convicted.  It is a vexed situation.  It also will deal with the situation in which one has a body of information, 
probably evidence, which strongly suggests criminal activity.  An example is an organised bikie gang, as the 
member for Pilbara eloquently outlined.  The gang may have a manifestation of wealth with a clubhouse that 
would have been expensive to build, yet club members may have no income.  How did they build it?  Here is 
ostensible wealth without supporting income.  We reasonably suspect that something is going on.  It may be 
dealings with amphetamines, with which bikie gangs are well known for their involvement.  It may be organised 
prostitution.  The result is that if one has reasonable grounds to suspect that the assets are the product of 
organised criminal activity, but it cannot be pinned on a group or individual, one can say, “Explain your wealth.”  
In the meantime, we will seize that wealth.  That is the Bill’s fundamental proposition - it is aimed at the wealth. 

I am delighted that most members support that aspect.  Members disagree with some of the detail in the drafting, 
and no doubt we will deal with those issues during consideration in detail.  I remind members what the Bill is 
about.  Considerations like the reversal of onus of proof, hearsay rules and problems raised about constitutional 
matters are not a problem if people remember why they are included in the Bill.  We must then see whether the 
detail will achieve the desired end.  Members should remember who is to be empowered.  It is the Director of 
Public Prosecutions, the police and the courts, all of which are fairly conservative in the way they operate; that 
is, they do so, relatively speaking, ponderously, and not capriciously or in an offensive way to any individual or 
group of people.  That is a general proposition.  Undoubtedly, examples arise in which that is not the case with 
individual police officers etcetera.  The general proposition is to empower the cornerstone institutions of our 
civil and, relatively speaking, conservative society. 

A number of questions were raised by the member for Bassendean about actions to be taken if the Bill is passed.  
He asked whether police resources would be deployed.  Of course that will be the case.  The police will be able 
to use the legislation, as will others such as the Director of Public Prosecutions, to take on the classes of people 
mentioned.  It will not be easy, and they will need to be careful and to be good at their job.  Some of the bigger 
players have ostensible wealth owned by other people and have no income, yet live as though they have 
significant income.  These are problems. 

Let us not forget that we are talking about not only people involved in crime for a long time, and for whom it is a 
way of life, but also people who by one event wind up with significant wealth.  The Bill will cover the habitual 
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criminal and the one-off criminal.  It will also cover people who bring to the State wealth created by criminal 
activity elsewhere.  That is a reasonable proposition.  Even though the member for Kalgoorlie found it laughable, 
it is something we should arguably do.  It relates to our obligations to not only other States in Australia, but also 
other countries.  I covered most of the comments of the member for Bassendean by way of interjection regarding 
motor vehicle dealers, motor cars, compliance plates and so on.   

I was asked whether the Director of Public Prosecutions would be able to receive information from the 
community.  Of course he will.  I hope most of the information will flow through the police, which will be the 
investigating agency.  The Director of Public Prosecutions will have a strong role to play with this legislation 
once it becomes law.  it is up to the police as the investigating agency to deal with such matters.   

I was asked whether corporate level offences would be investigated.  Of course they will be investigated.  If this 
law were in place during the 1980s, some of our more celebrated four-on-the-floor entrepreneurs may have felt 
discomfort for significant periods in justifying how they came about their wealth.  I do not see why this 
legislation should not be used against the overt criminal as well as those “white collar” criminals.  This is 
particularly the case when considering e-commerce and electronic crime, which are growing at the rate of the 
Internet’s growth.  This legislation can affect such crime.  A significant number of scams, the word used by a 
member, involve the use of the Internet.  If the wealth ends up in this State because a scam on the Internet 
crosses national and international boundaries, we should be able to deal with the matter here.  We will have the 
legislation to do so.  Often it is difficult to find a victim of that sort of offence, particularly with e-commerce.  
Who can one point to as a victim if the fourth decimal point, and thereafter, is taken from an interest calculation 
from a major bank over some time?  No individual has lost money, although the bank or its shareholders may 
have suffered.  One has a derivation of wealth by what is otherwise an unlawful act.  If the wealth flows to an 
individual in Western Australia, we should be able to take that wealth.  Many things are being done on the 
Internet.  This Bill in part will help to address such matters. 

The member for Wagin wanted to take the threshold for the applicable crime to one punishable by imprisonment 
for five years rather than two years.  I can understand the member’s intent.  However, one can have serious crime 
with reasonable return to the criminal which is punishable by a relatively short term of imprisonment.  Therefore, 
it is better to leave a wide discretion, because lifting the threshold too high may defeat the member’s intention.  
The Crimes (Confiscation of Profits) Act 1998 dealt with that matter by stating that one can act only after charge 
and conviction.  One does not want to lift the bar so high that it ends up missing some of the targeted people.  

The question of the standard of proof and the reference to “more likely than not” were raised.  People have 
complained for years about laws written in this place, and by lawyers, being in language people do not 
understand.  “On the balance of probability” means “more probable than not”.  Judges in court every day pose 
the following question:  Is it more likely than otherwise?   

We are simply using plain English in the Bill and there is no great problem with using that expression.  Members 
who have a problem with that expression should look at the more recent cases, especially those in the eastern 
States. 

With respect to the question of the Income Tax Act raised by the member for Midland, under the tax law - as I 
am informed by my advisers, one of whom has far greater knowledge of this matter than probably anybody else 
as she is ex-commonwealth - the WA Act currently is a declared Act.  We can ask for the Bill to be declared 
what is called a corresponding law, but we cannot do that until it is passed.  As a Government, we intend to seek 
that declaration from the Australian Taxation Office or the Commonwealth Government, whatever the case may 
be, so that it conforms and we are able to use the ATO’s legislation and information.  We do not necessarily need 
the tax Act to declare a corresponding law.  We can use other information gathering processes; for example, 
examination orders, search warrants, hearsay evidence and so on.  However, it is desirable to have the Western 
Australian law, when it passes, declared a corresponding law. 

I will not go into too much detail on the Bill now as examination is more appropriate at the consideration in 
detail stage.  I covered most of the matters of substance raised by members.  I reiterate that I am pleased to hear 
the general support for the concept from every member who spoke, although I appreciate some of the concerns 
raised by the members for South Perth and Churchlands about the principles involved.  Although I respect their 
views, this legislation is needed now and has been needed for some time in the area with which we are dealing.  
It is a reworking of legislation that has been in existence for some time, and a drawing on what has been done 
elsewhere and the RICO legislation in America of the early 1970s.  The legislation has been well thought 
through and has not been drafted in a hurry.  However, it is novel law for this State, particularly some parts of it, 
and law of that nature has not been introduced before.  It is legislation that we should all consider carefully.   

However, I return to my first point; that is, it is the first legislation in this State that aims at the reason people 
form an intention to commit a crime.  If we can aim at that reason, surely it will not only prevent them from 
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enjoying the proceeds of the crime but also deter others from committing an offence within this jurisdiction.  The 
wealth they would receive from the crime will be taken from them.  In time that in itself will be a highly 
desirable result. 

Question put and passed. 

Bill read a second time. 
 


